Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Customs and 
Patent Appeals and the United States 
Customs Court 


JULY 19, 1978 


This issue contains 

T.D. 78-223 through 78-231 

P.R.D. 78-16 through 78-22 

C.D. 4753 

Protest abstracts P78/76 through P78/79 
International Trade Commission Notices 


THE DEPARTMENT OF THE TREASURY 


U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Logistics Management Division, Washington, D.C. 20229, of any such 
errors in order that corrections may be made before the bound 
volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C. 20402. Price 85 cents (single copy). Subscription price: $43.70 a year; $10.95 
additional for foreign mailing. 





U.S. Customs Service 
Treasury Decisions 


(T.D. 78-223) 
Bonds 


Approval and discontinuance of Carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CustToMs, 
Washington, D.C., June 27, 1978. 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol ‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. 
If the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 


end of list. 


Name of principal and surety 


Best Way Transport, Inc., 3841 N. Columbia Blvd., 
Portland, OR; motor carrier; St. 
Marine Ins. Co. 

(PB 2/8/74) D 1/18/78 1 


Bolus Motor Lines, Inc., 700 N. Keyser Ave., Scran- 
ton, PA; motor carrier; Ins. Co. of North America 


Evans Delivery Company, Inc., P.O. Box 268, Potts- 
ville, PA; motor carrier; The Aetna Casualty & 
Surety Co. 

Farrell Lines.,! Whitehall St., New York, NY; water 
carrier; Insurance Co. of North America 
(PB 6/1/72) D 5/31/78 


Federal Express Corporation, AMF Box 30167, Mem- 
phis, TN; air carrier; St. Paul Fire & Marine Ins. Co. 


Footnotes at end of table. 


Paul Fire & | 





Date of Bond | 


- 19,1977 
13, 1978 | 


May 23, 1978 


| 


May 19,1978 | 





| 
3, 1978 | 


| 


Date of 
Approval 


18, 1978 | 


Jan. 


May 23,1978 


June 6, 1978 


May 31,1978 | 


June 15,1978 | 
\ 





Portland. OR; 
$25,006 


Philadelphia, PA; 


$25,000 


Philadelphia, PA; 


$25,000 


New York Sea- 
port; 


$100,000 


New Orleans, LA; 
$25,000 
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Name of principal and surety 


Hill & Hill Truck Line, Inc., P.O. box 9698, Houston, 
TX; motor carrier; Protective Insurance Co. 
(PB 5/20/68) D 6/8/78? 


Jenney Freight Line, Inc., 1224 N. Main, Tucson, AZ; 
motor carrier; Peerless Ins. Co. 
(PB 11/13/72) D 1/28/78 3 


National Packers Express, Inc., P.O. Box 162, North 
Bergen, NJ; motor carrier; Hartford Accident & In- 
demnity Co. 

(PB 5/21/74) D 5/21/77 4 


Jose Torres Negron, Avenida Hostos No. 108, Playa 
Ponce, PR; motor carrier; The Home Ins. Co. 


E. J. Persons Transport, Ltd., 785 Main St., Cowans- 
ville, Quebec, Canada; motor carrier; St. Paul Fire 
& Marine Ins. Co. 

D 6/30/78 


Ted Peters Trucking Co., Inc., 600 4th St., Gustine, 
CA; motor carrier; Fireman’s Fund Ins. Co. 
(PB 2/14/77) D 6/7/7835 


Purolator Security, Inc., 222-17 Northern Blvd., 
Bayside, N Y; motor carrier; Federal Ins. Co. 


Watkins Carolina Express, Inc. P.O. Box 1636, 
Atlanta, GA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 

D 5/25/78 


J.J. Willis Trucking Co., P.O. Box 2112, Odessa, TX; 
motor carrier; The Travelers Indemnity Co. 
D 2/7/77 


D. Q. Wise, Inc., P.O. Box 15125, Tulsa, OK; motor 
carrier; Hartford Accident & Indemnity Co. 
(PB 5/19/77) D 6/13/78 6 


1 Principal is Bestway Transport. 

2 Surety is Ins. Co. of North America. 

3 Surety is Hartford Accident & Indemnity Co. 
4 Surety is Ins. Co. of North America. 

5 Surety is Peerless Ins. Co. 


Date of Bond | 


June 13,1978 


10, 1978 


21, 1977 


31, 1978 


30, 1973 


- 24,1978 


5, 1978 


25, 1974 


May 19,1978 





Date of 


Approval 


June 8, 1978 


28, 1978 


21, 1977 


7, 1978 


- 29,1973 


June 7,1978 


June 7,1978 


Aug. 13, 1974 


Feb. 27,1975 


June 13,1978 


¢ Principal is D. Q. Wise & Company, Inc. Surety is Mid-Century Ins. Co. 


(BON-3-03) 


Donatp W. Lewis 
(For Leonard Lehman, Assistant Commissioner, 
Regulations and Rulings). 


Filed with district 
director/area 
director/amount 


Houston, TX; 
$25,000 


Nogales, AZ; 
$25,000 


New York Sea- 
port; 
$50,000 


San Juan, PR; 
$25,000 


St. Albans, VT; 
$25,000 


San Francisco, CA; 
$25,000 


New York 
Seaport; 
$100,000 
Savannah, GA; 
$150,000 


El Paso, TX; 
$25,000 


Houston, TX; 
$25,000 
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(T.D. 78-224 through 78-226) 
Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 28, 1978. 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 


Dona.p W. Lewis, 
(For Assistant Commissioner, 
Regulations and Rulings). 


(T.D. 78-224) 


Carrier Control: Leased Aircraft; Maximum Overtime Charges; Movement 


within the U.S. 
Date: Feb. 11, 1976 
File: AIR-4-01-R:CD:C 
101904 F 


To: Regional Commissioner of Customs, Boston, Mass. 
From: Director, Carriers, Drawback and Bonds Division, R:CD. 
Subject: Aircraft leased by X (a Canadian hockey club). 

Reference is made to a letter from your office dated November 12, 
1975, requesting internal advice under part 177, Customs Regulations, 
concerning the status of a Canadian-registered aircraft leased by X 
(a Canadian hockey club) for transportation of their hockey team and 
other members of the club. 

The aircraft, a Fairchild FH-227B, owned by Y, Ltd., was dry- 
leased to Z, Ltd. 

On October 24, 1975, Z, Ltd., assigned the dry-lease to X for the 
period October 27, 1975, to April 5, 1976, whereupon X agreed to pay 
Z, Litd., as consideration for the assignment of the dry-lease of the 
aircraft the sum of ($). Further, X contracted on October 27, 1975, 
for Y, Ltd., to furnish qualified professional pilots as necessary and 
operate the aircraft for transportation to scheduled away games 
whereupon Y, Ltd., would be compensated the costs for such services 
not to exceed ($). Y, Ltd., agreed further to arrange for alternate 
means of transportation, preferrably by commercial airlines, in the 
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event that Y, Ltd., could not provide transportation for scheduled 
away games. 

Title 49, United States Code, section 1741(a), provides that the 
maximum overtime charges payable by the owner, operator, or agency 
of any private aircraft for requested services performed by Customs 
officers in connection with the arrival or departure of the aircraft 
shall not exceed $25. The term “private aircraft” is defined in section 
1741(d) as “any civilian aircraft not being used to transport persons 
or property for compensation or hire.” 

Guidelines issued on the application of section 1741(d) state that 
for Customs purposes, a person transported for compensation or hire 
on an aircraft is a person who would not be transported unless there 
was some payment by or for him and who is not connected with the 
operation of the aircraft or its navigation, ownership or business. 

In the present case, the method of payment is somewhat different 
than that of usual airplane passengers. However, it is clear none of 
the members of X would be transported on the described flights without 
payment of the amount agreed to in the contract. Further, it is 
doubtful whether any of the passengers on the trip are connected 
with the actual operation, navigation or ownership of the aircraft. 
Consequently, it is our opinion that the aircraft chartered by X from 
Z, Ltd., does not qualify as a ‘private aircraft’? within the meaning of 
section 1741(d)(1) when used in the manner described, and the 
$25 limitation on Customs overtime charges is therefore not applicable 
to the aircraft. Furthermore, the aircraft must comply with the 
applicable entrance and clearance requirements in part 6, Customs 
Regulations. 

Finally, you inquire if the carriage of passengers by X by Y, Ltd., 
from Quebec to Boston, Cleveland, and other U.S. cities prior to the 
aircraft’s return to Quebec constitutes a violation of title 49, United 
States Code, section 1508(b). That section, provides in part, that 
“Foreign civil aircraft * * * shall not take on at any point within the 
United States, persons, property, or mail carried for compensation 
or hire and destined for another point within the United States.” 

This restriction precludes the initial taking on by a foreign air 
carrier at one U.S. point of traffic carried for compensation or hire 
and destined to another U.S. point for final discharge by that carrier. 
The carriage of passengers described in your letter would constitute 
a circular tour which consists of the initial taking on of passengers 
in Quebec for transportation to various U.S. cities with a stopover 
in those cities and the continuation of the tour destined for final 
discharge of the passengers in Quebec. Such a movement is limited 
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to the carriage of only those passengers taken on in Canada. The 
taking on or discharge of other passengers en route would constitute 
a violation of the cabotage provisions of title 49, United States 
Code, section 1508(b). Therefore, based on the information presented 
in your letter, the described movement of the aircraft would be 
permissible within the provisions of title 49, United States Code, 
section 1508(b). 


J. P. TEBEAU. 


(T.D. 78-225) 
Carrier Control: Offshore Drilling Rigs; Entry and Clearance 
Date: May 25, 1976 


File: VES-3-15-R:CD:C 
102128 ML 


Dear (name), 

Your letter of April 23, 1976, on behalf of (name), a Norwegian 
corporation, requests advice concerning the proposed operation of a 
U.S.-built drilling vessel in both U.S. territorial waters and the high 
seas over the Outer Continental Shelf. The language of this ruling is 
virtually the same as that of our ruling dated November 4, 1975. 

The Customs Service has issued no regulations which are specifically 


concerned with the operation of mobile offshore drilling rigs. However, 
as such rigs are deemed ‘“‘vessels”’ as that term is used in the Customs 
Regulations (see sec. 4.0), they would generally be subject to the 
requirements in the laws and regulations administered by the Customs 
Service which are applicable to conventional vessels. Your questions 
will be answered in the order presented: 


(1) Title 46, United States Code, section 289, prohibits the trans- 
portation of passengers between points in the United States on a 
foreign vessel. Section 883 of title 46, prohibits (with certain ex- 
ceptions not relevant in this matter) the transportation of mer- 
chandise between points in the United States in a fo reign-flag vessel, 
a foreign-built vessel, or a vessel which at one time had been under 
foreign flag or ow nership. 

A “drilling rig which is engaged solely in drilling at a location 
within the territorial waters of the United States is not considered 
to be engaging in coastwise trade. Furthermore, the movement of 
the rig, with its crew, equipment and stores, from one point em- 
braced within the coastwise laws of the United States to another 
such point, which includes all points within the territorial waters 
of the United States, would not be considered coastwise trade 
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provided the rig does not take on board passengers or merchandise 
at one such point and discharge the passengers or merchandise at 
another such point. Crewmembers are not considered passengers 
under section 289 nor are oil company personnel and employees of 
the various subcontractors who are on the vessel in connection 
with its business. However, persons transported on the drilling rig 
between points embraced within the coastwise laws who are not 
connected with the operation, navigation, ownership, or business 
of the rig are subject to section 289. Legitimate equipment and 
stores of the rig for its use are not considered merchandise covered 
by section 883. However, articles transported on the rig between 
points embraced within the coastwise laws which are not legitimate 
stores and equipment of the rig are subject to section 883. 

The provisions of section 4(a) of the Outer Continental Shelf 
Lands Act (43 U.S.C. 1333(a)), extend the Constitution and laws 
and civil and political jurisdiction of the United States to artificial 
islands and fixed structures which may be erected on the Outer 
Continental Shelf for the purpose of exploring for or exploiting its 
natural resources. Accordingly, such islands and structures are 
considered to be embraced within the coastwise laws even though 
located outside territorial waters. Therefore, the above comments 
relating to movements between points embraced within the coast- 
wise laws are applicable to movements between such fixed structures 
or between such fixed structures and points in territorial waters. 
However, no law administered by the Customs Service would 
prohibit a foreign-flag or U.S.-flag drilling rig from engaging solely 
in a drilling operation on the Continental Shelf at a point beyond 
the 3-mile territorial waters of the United States. 

You state that the rigs will be supplied by support vessels quali- 
fied to engage in the coastwise trade and by helicopters. The naviga- 
tion laws with respect to drilling rigs are equally applicable to 
vessels which service the rigs. Accordingly, a service vessel which 
transports supplies, equipment, et cetera, or drilling rig workers 
between points embraced within the coastwise laws of the United 
States (including drilling rigs located in territorial waters or which 
are deemed fixed structures on the Outer Continental Shelf) would 
be considered as operating in the coastwise trade and would have 
to meet the statutory requirements entitling them to engage in 
such trade. Further information about the helicopters, especially 
their registry, is required before we can rule on the applicability 
of the air cabotage law (49 U.S.C. 1508(b)). 

(2) The movement of the rig between ports of the United States 
is subject to applicable provisions of the Customs Regulations. 


See section 4.81 (a) and (e) and sections 4.82 to 4.90, Customs 
Regulations. 


If the drilling activities are to be conducted in whole or in part 
within territorial waters, it may be necessary to enter and clear 
the rigs (which includes the permit to proceed procedure) at the 
drilling sites. Title 19, United States Code, section 1447, provides, 
generally, that a vessel may not be entered or cleared other than 
at a port of entry. However, it goes on to state that upon good 
cause being shown, the Commissioner of Customs may permit 





CUSTOMS ' 


entry at a place other than a port of entry, under such conditions 
as he shall prescribe. Further, section 1.3, Customs Regulations, 
makes provision for such entry and clearance to take place upon 
the authorization of the district director concerned. This authoriza- 
tion may be granted only upon condition that the director is notified 
in advance of the arrival of the vessel, that the vessel is under such 
Customs supervision as he may deem necessary, that all applicable 
Customs and navigation laws and regulations are complied with, 
and that the salary and expenses of the Customs officer for such 
time as is required to be devoted to entry and clearance work shall 
be reimbursed to the Government by the owner, master, or agent 
of the vessel. Thus, granting entry and clearance privileges at a 
place other than a port of entry is discretionary on the part of the 
district director, and if he objects to entry and clearance procedures 
taking place at points within territorial waters because of lack of 
personnel or because of general administrative impracticability, 
these privileges may be refused. 

Because Customs and anvigation laws apply to fixed structures 
erected on the Outer Continental Shelf, vessels under foreign flag 
or vessels of the United States moving with residue foreign cargo 
must.obtain a permit to proceed from one such structure to another 
such structure. It.will be deemed sufficient compliance with Cus- 
toms controls if vessels subject to the permit to proceed require- 
ments obtain a permit to proceed from a port of the United States 
to either the same port or another port of the United States to 
which the vessel will return, via the specified locations in territorial 
waters or on the Outer Continental Shelf, where the vessel will 
conduct its operations, and deliver the permit upon her return (T.D. 
71-179(1)). 

(3) The movement of the drilling rig from a point (including a 
drilling location on the U.S. Outer Continental Shelf beyond U.S 
territorial waters) within U.S. jurisdiction to a point outside U. S. 
jurisdiction, would not necessitate foreign clearance unless that 
point outside U.S. jurisdiction is a foreign port or place. No vessels 
regardiess of documentation, are required to be cleared for the 
high seas (see sec. 4.60(e), Customs Regulations). 

(4) The movement of the drilling rig to a point (including a 
drilling location on the U.S. Outer Continental Shelf beyond U.S. 
territorial waters) within U.S. jurisdiction from a point outside 
U.S. jurisdiction subjects the rig to varying requirements of the 
navigation laws under certain circumstances. If such movement 
originates from a foreign port or place and the rig arrives at a 
point within U.S. territorial waters, the master would be required 
to report arrival at the nearest customhouse within 24 hours and 
make entry within 48 hours regardless of the rig’s documentation. 
If such movement originates from a point on the high seas and 
the rig arrives at a point within U.S. territorial waters, the master 
of a foreign-flag rig would be required to make entry at the nearest 
customhouse. However, the master of a U.S.-flag rig would have 
no such obligation under such circumstances. Finally, any such 
movement, regardless of whether it originated ata foreign port or 
place or on the high seas and regardless. ‘of the rig’s documentation, 
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to a point beyond U.S. territorial waters would not require report 
of arrival or entry provided the “point” was merely geographical 
and not a fixed structure erected on the shelf as described above. 

(5) The movement of the drilling rig from a point outside U.S. 
territorial waters to another such point outside U.S. territorial 
waters would not subject the 1ig to permit to proceed procedures 
or require any other clearance by the Customs Service provided 
each ‘point’? was merely geographical and not a fixed structure 
erected on the Shelf. 


Sincerely yours, 
Katuryn C. PETERSON, 
Acting Director, 
Carriers, Drawback, and Bonds Division. 


(T.D. 78-226) 
Private Aircraft: Timely Notice of Arrival 


Date: Dec. 14, 1976 
File: AIR-4-R:CD:C 
102452 BF 


To: Regional Commissioner of Customs, Los Angeles, Calif. 90053. 
From: Director, Carriers, Drawback, and Bonds Division. 
Subject: Interpretation of sections 6.2(b) and 6.14(a), Customs 
Regulations. 

Reference is made to your letter of June 14, 1976, forwarding a 
request dated May 28, 1976, from (name), concerning an interpreta- 
tion of sections 6.2(b) and 6.14(a) of the Customs Regulations. 
Since the inquirer has requested a definitive ruling from headquarters, 
the case has been referred to this office for response in accordance 
with the procedures set forth in part 177 of the Customs Regulations 
(see sec. 177.11). 

According to the information provided, a penalty was assessed 
under section 6.11 of the Customs Regulations against A at Tucson 
International Airport for violation of sections 6.2(b) and 6.14(a) of 
the Customs Regulations. A stated he filed a written flight plan in 
Harmosillo, Mex., which apparently had not been received by the 
Federal Aviation Administration (FAA) in Tucson prior to his 
arrival. 

You state that it is your position that under section 6.14(a), the 
flight plan notification procedure as described above will no longer 
constitute acceptable notification to Customs of arrival of private 
aircraft arriving from south of the U.S. border. 
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Section 6.2(b)(1), Customs Regulations, provides, in part, that 
“* * * aircraft * * * shall furnish a timely notice of intended 
arrival, either by or at the request of the commander of the aircraft 
through the Federal Aviation Administration flight notification 
procedures or directly to the district director of Customs * * * In 
the case of private aircraft passing through the zone referred to in 
paragraph (a) of section 6.14, and crossing into the United States 
within that zone. advance notice shall be furnished in accordance 
with the procedure prescribed in section 6.14.” 

Section 6.14(a), referring to aircraft arriving from certain areas 
south of the United States, provides, in part, ‘‘* * * aircraft * * * 
shall furnish a notice of intended arrival to the Customs Service, either 
by or at the request of the commander of the aircraft, not less than 15 
minutes prior to crossing the border. The notice shall be furnished 
through the FAA flight notification procedures or directly to the 
district director or other Customs officer * * *”’ 

The identical means of providing notice to Customs thus is found in 
both sections 6.2(b)(1) and 6.14(a). Therefore, the question in this 
case is not whether the flight plan notification procedure is acceptable 
as notification of arrival. Certainly, if Customs had been informed 
by the FAA of A’s intended arrival 15 minutes prior to his crossing 
the border, no penalty would have been incurred. 

Rather, the issue in this case is a question of reliability. The FAA 
has warned pilots that transmittal of the required notification to the 
Customs Service from Mexico is uncertain. The FAA ‘International 
Flight Information Manual” (p. xi, Apr. 1976), concerning the noti- 
fication required by section 6.14(a), states, in part: ““This notice shall 
be provided, directly or indirectly, to the FAA by radio through an 
appropriate FSS or through normal flight notification procedures 
(a flight plan filed in Mexico may not meet this requirement due to 
unreliable telecommunications relay) * * *” 

Further, there is the question of responsibility in providing Customs 
with the proper notification. It is the pilot’s responsibility to provide 
Customs with the timely notice of intended arrival. The FAA does 
not assume the responsibility for any delays in advising Customs of 
the aircraft’s intended arrival. 

Section 6.2(b) requires the advance notice of arrival given to all 
aircraft coming into any area from any place outside the United States 
to be furnished “‘timely.”” However, private aircraft crossing into the 
United States within the zone referred to in section 6.14(a) must 
furnish the notice of arrival not less than 15 minutes prior to crossing 
the border. The provisions of section 6.2(b) have been included in the 
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more stringent provisions of section 6.14(a). Therefore, when the 
Customs Service had not received A’s notice of intended arrival not 
less than 15 minutes prior to his crossing the border, he violated section 
6.14(a) of the Customs Regulations, but not section 6.2(b). ° 

Accordingly, A was subject to a penalty of $500 under section 6.11 
of the Customs Regulations for violation of section 6.14(a): This ex- 
plains why the Customs Service urges pilots arriving from certain 
areas south of the United States to avoid the flight plan notification 
procedures and to utilize one of the other available flight notification 
procedures. The option is theirs, but it is apparent that if they utilize 
the flight plan notification procedure, there is a risk that Customs 
will not receive timely notice of the intended arrival. 

This decision is being circulated to all Customs officers to insure 
uniformity of treatment. 


J. P. TEBEAUv. 


(T.D. 78-227) 
Synopses of drawback decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 28, 1978. 


The following are synopses of drawback rates and amendments 
issued August 19, 1976, to December 23, 1977, inclusive, pursuant to 
sections 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the effective dates of 
exportation, the Regional Commissioner to whom the rate was for- 
warded, and the date on which it was forwarded. 

(DRA-1-09) 


Dona.p W. Lewis, 
(For Leonard Lehman, Assistant Commissioner, 
Regulations and Rulings). 
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(A) Company: Adams-Millis Corp. 

Articles: Undyed and dyed texturized polyester yarn. 

Merchandise: Undyed polyester filament yarn. 

Factory: High Point, N.C. 

Statemerit signed: November 14, 1977. 

Basis of claim: Used in. 

Effective date: September 9, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 14, 1977. 


(B) Company: Beecham Ine. 

Articles: Penicillin trihydrate bulk powders; ampicillin trihydrate 
pre-mix powder; sodium ampicillin pre-mix powder; finished dosage 
forms; oral suspension and drops, and injectables. 

Merchandise: Sodium D(—)—N-—(1-methoxycarbonyl propen-2-yl) a 
amino phenyl acetate (N.A.P.); Potassium pencillin G U.S.P. 
Grade XVIII. 

Factory: Clifton, N.J. 

Statement signed: June 27, 1977. 

Basis of claim: Bulk powders—used in; injectables, oral suspensions, 
and capsules—appearing in. 

Effective date: March 18, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 14, 1977. 


(C) Company: Beecham Inc. 

Articles: Various pharmaceutical products. 

Merchandise: Ampicillin trihydrate; potassium penicillin G grade 
U.S.P. XVIII. 

Factory: Piscataway, N.J. 

Statement signed: June 27, 1977. 

Basis of claim: Used in as to bulk powder; appearing in as to articles 
manufactured with use of said bulk powder. 

Effective date: September 10, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 20, 1977. 


(D) Company: Bissell Inc. 

Articles: Pan 400 sweeper, Deflector plastic sweeper, Pan Gemini, 
Vanity Pan, tube and handles. 

Merchandise: Cold-rolled steel, AISI No. 1010. 
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Factory: Grand Rapids, Mich. 

Statement signed: August 19, 1977. 

Basis of claim: Appearing in. 

Effective date: October 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
November 1, 1977. 


(E) Company: Cabot Corp. 

Articles: Silica powder (fumed silica). 

Merchandise: Silicon metal; and methyltrichlorosilane. 

Factories: Kokomo, Ind.; Santa Fe Springs, Calif.; Arcadia, La.; 
Tuscola, Ill. 

Statement signed: October 19, 1977. 

Basis of claim: Appearing in. 

Effective date: July 6, 1973. 

Rate forwarded to Regional Commissioner of Customs: New York, 
November 9, 1977. 


(F) Company: Canada Dry Bottling of New York City, Inc. 

Articles: Carbonated soft drinks and canned tea. 

Merchandise: Liquid refined sugar containing sugar solids of 99.7 
to 99.9 percent. 

Factory: Maspeth, N.Y. 


Statement signed: October 31, 1977. 

Basis of claim: Used in. 

Effective date: July 29, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 14, 1977. 


(G) Company: Crane Co. 

Articles: Bathtubs and sinks. 

Merchandise: Cold-rolled steel sheet. 

Factory: Alliance, Ohio. 

Statement signed: August 24, 1977. 

Basis of claim: Appearing in. 

Effective date: January 5, 1977 

Rate forwarded to Regional Commissioner of Customs: New York 
and Chicago, October 20, 1977. 


(H) Company: The Dow Chemical Co. 

Articles: Monoethylene glycol, diethylene glycol, and crude triethyl- 
ene glycol (byproduct). 

Merchandise: Ethylene oxide. 
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Factories: Midland, Mich.; Freeport, Tex. 

Statement signed: August 30, 1977. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Effective date: March 26, 1977 (monoethylene glycol). February 26, 
1977 (diethylene glycol). 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
November 1, 1977. 


(1) Company: E. I. du Pont de Nemours and Co. 

Articles: Nylon resins (cubed or flaked) ; nylon textile monofilaments; 
nylon yarn; nylon staple; nylon strapping; nylon tow; nylon molding 
powder; nylon processed molding powder; nylon bristles; and nylon 
monofilaments and extruded shapes. 

Merchandise: Cyclohexane. 

Factories: Victoria and Orange, Tex.; Camden, S.C.; Chattanooga, 
Tenn.; Parkersburg, W. Va.; Martinsville and Richmond, Va.; 
Seaford, Del. 

Statement signed: September 28, 1977. 

Basis of claim: Appearing in. 

Effective date: October 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
October 17, 1977. 


(J) Company: E. I. du Pont de Nemours and Co. 

Articles: Vinyl acetate monomer. 

Merchandise: Acetic acid. 

Factories: La Porte and Houston, Tex. 

Statement signed: September 28, 1977. 

Basis of claim: Used in. 

Effective date: September 22, 1976. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 22, 1977. 


(K) Company: Fiat-Allis Construction Machinery, Inc. 

Articles: Construction machinery. 

Merchandise: Component parts and carbon and alloy steel plate. 

Factories: Deerfield and Springfield, Il. 

Statement signed: September 26, 1977. 

Basis of claim: Appearing in. 

Effective date: November 15, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 25, 1977. 

Revokes: T.D. 77-102-G, superseded. 
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(L) Company: Foster Wheeler Energy Corp. 

Articles: Steel boiler tubes and boiler tube panels. 

Merchandise: Carbon, alloy, and stainless steel tubes. 

Factories: Dansville, N.Y.; Mountaintop, Pa.; and Panama City, 
Fla. 

Statement signed: July 25, 1977. 

Basis of claim: Appearing in. 

Effective date: January 2, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
November 16, 1977. 


(M) Company: General Mills, Inc. 

Articles: Cake mixes, cereals, food products. 

Merchandise: Sugar, soft golden brown; cocoa, medium fat (21 
CFR 163.113). 

Factories: Various factories, as set forth in the manufacturer’s 
statement. 

Statement signed: October 31, 1977. 

Basis of claim: Appearing in. 

Effective date: January 1, 1976. 

Rate forwarded to Regional Commissioner of Customs 
December 23, 1977. 


(N) Company: Getty Refining and Marketing Co. 


Articles: Petroleum products. 

Merchandise: Crude petroleum of a given class (I to IV). 

Factory: Delaware City, Del. 

Statement signed: August 1, 1977. 

Basis of claim: As provided in the drawback rate contained in section 
22.6(g-1) of the Customs Regulations. 

Effective date: January 7, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
Los Angeles, San Francisco, November 14, 1977. 


(O) Company: Glitsch, Inc. 

Articles: Fractionation, distillation, and refining column internals; 
pollution control devices. 

Merchandise: Stainless steel strip in coils; stainless steel sheet in 
coils, 

Factories: Dallas, Tex. (two locations). 

Statement signed: June 14, 1977. 

Basis of claim: Used in, less valuable waste. 

Effective date: October 28, 1975. 

Rate forwarded to Regional Commissioner of Customs: Houston, 
October 21, 1977. 
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(P) Company: Honeywell Inc. 

Articles: Smoke detectors. 

Merchandise: Alarm horns and printed wiring board assemblies. 

Factory: Minneapolis, Minn. 

Statement signed: October 28, 1977. 

Basis of claim: Appearing in. 

Effective date: May 1, 1977, as to finished alarm horns; January 1, 
1978, as to horn and wiring board assemblies. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
November 29, 1977. 


(Q) Company: International Harvester Co. 

Articles: Dozers, aircraft tow tractors, off-highway trucks, scrapers, 
lift trucks and rubber tire loaders. 

Merchandise: Frame sub-assemblies, frame parts, fifth wheels, loader 
buckets, and truck bodies. 

Factory: Libertyville, Ill. 

Statement signed: May 17, 1977. 

Basis of claim: Used in. 

Effective date: November 2, 1971. 

Rate forwarded to Regional Commissioner of Customs: New York, 
Chicago, October 20, 1977. 


(R) Company: Lozier Corp. 

Articles: Store fixtures (steel shelving and accessories, display tables 
and counters, and checkout stands). 

Merchandise: Coiled and sheet steel. 

Factories: Omaha, Nebr.; Scottsboro, Ala. 

Statement signed: September 27, 1977. 

Basis of claim: Appearing in. 

Effective date: August 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: Chicago; 
October 19, 1977. 


(S) Company: Maple Island, Inc. 

Articles: Milk food products. 

Merchandise: Lactose. 

Factories: Stillwater and Wanamingo, Minn. 

Statement signed: November 22, 1976. 

Basis of claim: Used in. 

Effective date: April 21, 1975. 

Rated forwarded to Regional Commissioner of Customs: Chicago, 
February 10, 1977. 

Amends: T.D. 67-260—R, as amended, to add additional merchandise. 

267-956—78-—3 
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(T) Company: 3-D Metals Inc. 

Articles: Fire truck chassis with water tank. 

Merchandise: Hot-rolled steel sheet. 

Factory: Bonduel, Wis. 

Statement signed: May 17, 1977. 

Basis of claim: Appearing in. 

Effective date: October 7, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
Chicago, December 13, 1977. 


(U) Company: Morgan Packing Company, Inc. 

Articles: Beans in tomato sauce. 

Merchandise: Tomato paste. 

Factory: Austin, Ind. 

Statement signed: March 31, 1976. 

Basis of claim: Appearing in. 

Effective date: September 11, 1975; January 1, 1975, when acting as 
agent for Hunt-Wesson Foods, Inc. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, August 19, 1976. 


(V) Company: Rohm and Haas Kentucky Inc. 
Articles: Acryloid solution and solid coatings. 


Merchandise: Ethyl methacrylate. 

Factory: Louisville, Ky. 

Statement signed: September 23, 1977 (sec. No. 45-KY). 

Basis of claim: Used in. 

Effective date: September 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 1, 1977. 

Amends: T.D. 74-217-E to add section No. 45-KY. 


(W) Company: Rohm and Haas Texas Inc. 

Articles: Oil additives (VI improved). 

Merchandise: Isobutyl methacrylate. 

Factory: Deer Park, Tex. 

Statement signed: September 23, 1977 (sec. No. 46-TX). 

Basis of claim: Used in. 

Effective date: March 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 1, 1977. 

Amends: T.D. 74-217-A, as amended, to add section No. 46-TX. 





CUSTOMS 17 


(X) Company: Smith Valve Corp. 

Articles: Forged steel valves, flow control-gate, globe and check, and 
ball valve. 

Merchandise: Steel forgings and iron castings. 

Factory: Westboro, Mass. 

Statement signed: September 19, 1977. 

Basis of claim: Used in, less valuable waste. 

Effective date: May 7, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 17, 1977. 


(Y) Company: Stanadyne, Inc. 

Articles: Lavatory faucets. 

Merchandise: Zinc die castings. 

Factory: Elyria, Ohio. 

Statement signed: August 10, 1977. 

Basis of claim: Used in. 

Effective date: February 1, 1974. 

Rate forwarded to Regional Commissioner of Customs: New York, 
Chicago, December 20, 1977. 


(Z) Company: Tower Chemical Co. 

Articles: Technical chlorobenzilate; chlorobenzilate concentrate; and 
chlorobenzilate emulsifiable solution. 

Merchandise: P, p’-dichlorobenzil; diethyl sulfate; and technical 
ethyl p, p’-dichlorobenzilate. 

Factory: Clermont, Fla. 

Statement signed: September 20, 1977. 

Basis of claim: Used in. 

Effective date: October 16, 1973. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
November 14, 1977. 


(T.D. 78-228) 
(19 CFR Part 132) 


Quotas 


Change of position relating to the conversion of local time to eastern standard 
time in determining quota priority and status after opening of a quota period 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of position. 
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SUMMARY: This document changes the Customs position with 
respect to the procedure for converting local time to eastern standard 
time as the basis for determining when entries of merchandise subject 
to quota are presented or officially accepted in establishing quota 
priority and status after the opening of a quota period. Because east 
coast Customs offices open 3 hours before those on the west coast, 
under present procedures east coast importers may have an advantage 
in that they file entries 3 hours before west coast importers. Under 
this change of position, quota priority and status, after the opening 
day of a quota period, will be determined on the basis of the local 
time at the ports of entry where the entries are filed. 

EFFECTIVE DATE—July 6, 1978. 

FOR FURTHER INFORMATION CONTACT: William D. Slyne, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-2957. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


An import quota is a control on the quantity of merchandise which 
may be imported into the United States during a specified period of 
time. Import quotas ordinarily are established by legislation or by 
Presidential proclamations pursuant to specific legislation and there- 


after are included in the tariff schedules of the United States. The 
Customs Service administers two types of import quotas: Absolute 
and tariff-rate. 

Absolute quotas limit the quantity of merchandise that may enter 
the United States during a specified period of time. When an absolute 
quota is filled, further entries are prohibited during the remainder of 
the quota period. 

Tariff-rate quotas permit a specified quantity of imported merchan- 
dise to be entered at a reduced rate of duty during the quota period. 
there is no limit on the amount of the quota product that may be 
imported at any time, but quantities entered during the quota period 
in excess of the quota for that period are subject to higher duty rates. 

To insure that all importers have an equal opportunity to enter 
merchandise that is subject to quota, part 132 of the Customs Regula- 
tions (19 CFR 132) sets forth applicable rules and procedures. Section 
132.3 provides that entries and withdrawals of merchandise subject to 
quota shall be accepted only during official office hours, except as 
otherwise provided. In accordance with section 132.11, the quota 
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priority (the precedence of one entry over another) and the quota 
status (the standing which entitles merchandise to be entered under 
a quota) of merchandise subject to an absolute quota are determined 
as of the time of presentation of the entry to Customs in proper form. 
The quota priority and quota status of merchandise subject to tariff- 
rate quotas are determined as of the time of official acceptance of an 
entry. 

To secure to each importer the rightful quota priority and status, 
the period of time during which a quota is in effect is the same for 
all parts of the United States. Quotas are opened and closed at the 
same time at all ports of entry. Therefore, after a quota opens, the 
time that entries of merchandise subject to an absolute quota are 
presented to Customs at a port of entry and the time entries of mer- 
chandise subject to a tariff-rate quota are accepted by Customs at a 
port of entry determine their priority. These entries are reported to 
Customs headquarters so that it can be determined when a particular 
quota is filled. Under a long-standing administrative procedure, 
Customs has been converting local time at the port of entry to eastern 
standard time to determine quota priority and status. Accordingly, 
the time of entry of quota merchandise at a west coast port is converted 
to eastern standard time. This allows Customs to administer quotas 
on a ‘first-come, first-served”’ basis. 

It has come to the attention of Customs that this procedure may 
favor east coast importers over west coast importers. Because east 
coast Customs offices open 3 hours before those on the west coast, 
east coast importers may file entries 3 hours before west coast im- 
porters for merchandise subject to quotas not filled at the opening of 
the quota period. Having determined that converting local time to 
eastern standard time may not be equitable, by a notice published in 
the Federal Register on November 28, 1977 (42 FR 60623), Customs 
proposed to change its procedure and use the local time at the port 
of entry of merchandise to determine the priority and standing of 
entries. The public was given until January 27, 1978, to comment on 
this proposal. 

DISCUSSION OF COMMENTS 


Two comments were received in response to the notice, both in 
support of the proposal. 

One commenter also stated that because Customs headquarters 
usually sends a teletype message to each district late in the day to 
announce a quota opening or reopening effective the next day, east 
coast importers do not have enough time to prepare and file entries 
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before Customs offices close for the day, and because of the time zone 
differential, west coast importers have a 3-hour advantage over east 
coast importers. Therefore, this commenter recommends that Customs 
declare the opening of a quota to be not less than 48 hours after the 
announcement time. 

The proposed change of position concerns the procedure used to 
determine quota priority and status after the opening of a quota 
period. It has no effect on the procedure for the opening of potentially 
filled quotas. 

Under section 132.12, Customs Regulations, when it is anticipated 
that a quota will be filled on opening, an entry or withdrawal for 
consumption of quota merchandise will not be accepted before 12 
noon eastern standard time in all time zones. Special arrangements 
are made so that all entries of quota merchandise may be presented 
at the exact moment of the opening of the quota in all time zones. 
This procedure allows Customs to determine the percentage of the 
quota to be allocated to each importer. All importers thus have an 
equal opportunity to file entries under the quota. 

Further, Customs merely administers quotas; it has no control 
over the opening or reopening of a quota period. The adoption of the 
proposed change of procedure will have no effect on section 132.12 
and the procedure on opening or reopening of quotas. 


CLARIFICATION 


As noted above, under section 132.12, when it is anticipated that 
a quota will be filled on opening, an entry or withdrawal for consump- 
tion of quota merchandise will not be accepted before 12 noon eastern 
standard time in all time zones. 

There are occasions however, when a quota is not filled on opening 
but sufficient entries are presented on the same day after the opening 
(after 12 noon eastern standard time) to fill the quota. Under the 
present practice of converting the local time at the various ports of 
entry to eastern standard time to determine quota priority and status 
after the opening of the quota period, both west coast and east coast 
importers are given equal opportunity to present entries after the 
opening moment on opening day to fill the quota. Entries may be 
presented on both the east and west coasts during the first 5 hours 
after opening of the quota if the east coast is on eastern standard 
time, or during the first 4 hours after the opening of the quota if the 
east coast is on eastern daylight time. 

Although Customs intended in the notice to continue the eastern 
standard time conversion practice after the opening moment on open- 





ing day, upon further review it was noted that the proposed change of 
position could be interpreted erroneously to require Customs to use 
local time at the port of entry immediately after the opening moment 
of a quota on opening day. Under such an interpretation, east coast 
importers would not be able to file entries after the opening moment 
on opening day until 12:01 p.m. eastern standard time while west 
coast importers could file entries at 9:01 a.m. Pacific standard time. 
This would give west coast importers an unfair advantage because they 
would have a 3-hour period after the opening moment on opening day 
within which to file entries and fill the quota before east coast importers 
could file any entries to establish quota priority and status. 

To clarify Customs intention, it is necessary to insert the word 
“day” after the word “opening” in the final version of the proposed 
change of position. 

Accordingly, after consideration of all the comments and further 
review of this matter, it has been decided to adopt the proposed change 
in position with a modification to clarify that the change is applicable 
after the opening day of a quota period. 


CHANGE OF POSITION 


Effective (60 days from the date of publication of this document in 
the Federal Register), Customs will determine quota priority and 
status, after the opening day of a quota period, on the basis of the 


local time at the ports of entry at which entries and warehouse 
withdrawals for consumption of quota-class merchandise are presented 
or accepted. 


AUTHORITY 


R.S. 251, as amended, section 624, 46 Stat. 759, 77A Stat. 14 
(19 U.S.C. 66, 1624, general headnote 11, Tariff Schedules of the 
United States (19 U.S.C. 1202)); section 177.10(c) (2) of the Customs 
Regulations (19 CFR 177.10(c)(2)). 


DRAFTING INFORMATION 


The principal author of this document was Norman W. King, 
Regulations and Legal Publications Division, U.S. Customs Service. 
However, personnel from other Customs offices participated in its 
development. 


G. R. Dickerson, 
Acting Commissioner of Customs. 


Published in the Federal Register July 6, 1978 (43 FR 29112) 
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(T.D. 78-229) 


Synopses of drawback decisions 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., June 28, 1978. 


The following are synopses of drawback rates and amendments 
issued November 30, 1977, to January 23, 1978, inclusive, pursuant 
to sections 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the state- 
ment was signed, the basis for determining payment, the effective 
dates of exportation, the Regional Commissioner to whom the rate 
was forwarded, and the date on which it was forwarded. 

(DRA-1-09) 
Donatp W. Lewis, 
(For Leonard Lehman, Assistant Commissioner, 
Regulations and Rulings). 


(A) Company: Anderson Bolling Mfg. Co. 

Articles: Automobile and truck stampings and television rim bands. 

Merchandise: Galvanized sheet steel, and hot- and cold-rolled sheet 
steel. 

Factories: Spring Lake, Mich.; and Goshen, Ind. 

Statement signed: November 30, 1977. 

Basis of claim: Appearing in. 

Effective date: March 15, 1976. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 22, 1977. 

Revokes: T.D. 76-344—A, superseded. 


(B) Company: Apollo Colors Ine. 

Articles: Color concentrates. 

Merchandise: Beta-oxynaphthoic acid, acetoacetanilide, 4B acid (P. 
toluidene-sulfonic acid), and phthalocyanine blue crude. 

Factory: Joliet, Ill. 

Statement signed: October 26, 1977. 

Basis of claim: Used in. 
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Effective date: May 18, 1977. 
Rate forwarded to Regional Commissioner of Customs: New York, 
January 3, 1978. 


(C) Company: Aqua-Aerobic Systems. 

Articles: Wastewater treatment equipment. 

Merchandise: Electric motors. 

Factory: Rockford, Ill. 

Statement signed: August 29, 1977. 

Basis of claim: Appearing in. 

Effective date: March 24, 1977. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 22, 1977. 


(D) Company: Astro Metallurgical Corp. 

Articles: Titanium rod. 

Merchandise: Titanium ingot and billet. 

Factory: Wooster, Ohio. 

Statement signed: November 23, 1977. 

Basis of claim: Used in. 

Effective date: October 3, 1970. 

Amendment forwarded to Regional Commissioner of Customs: 
Chicago, December 22, 1977. 

Amends: T.D. 73-26-R to cover titanium rod. 


(E) Company: Bristol Myers Co. 

Articles: Various pharmaceutical products. 

Merchandise: POAC, MOC, DBC, IBCF, PTA, BHBA, DCCD, 
DEB acetate and di methionine. 

Factory: East Syracuse, N.Y. 

Statement signed: August 26, 1977. 

Basis of claim: Used in. 

Effective date: September 16, 1974, and other various dates as stated 
in the manulacturer’s statement. 

Rate forwarded to Regional Commissioner of Customs: New York 
January 6, 1978. 


(F) Company: Ciba-Geigy Corp. 

Articles: Herbicide Gesaprim 500FW. 

Merchandise: Ethylene glycol—minimum purity 99 percent. 
Factory: St. Gabriel, La. 

Statement signed: December 8, 1977. 

Basis of claim: Used in. 


267-956—78———4 
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Effective date: January 1, 1974. 
Rate forwarded to Regional Commissioner’s of Customs: New York 
and Baltimore, January 3, 1978. 


(G) Company: Dataproducts Corp.,{Dataribbon’ Div. 

Articles: Inked printer ribbons and/or inked blos of nylon fabric. 

Merchandise: Nylin fabric in bolts—quarter inch to 20 inches in width. 

Factory: Chatsworth, Calif. 

Statement signed: September 7, 1977. 

Basis of claim: Used in. 

Effective date: September 16, 1975 (for ribbons). January 6, 1978 (for 
bolts). 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
January 6, 1978. 


(H) Company: E. J. du Pont de Nemours and Co. 

Articles: Acrylonitrile monomer. 

Merchandise: Acrylonitrile. 

Factory: Beaumont, Tex. 

Statement signed: October 27, 1977. 

Basis of claim: Used in. 

Effective date: January 19, 1976. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
November 30, 1977. 


(1) Company: Eli Lilly and Co. 

Articles: M201 KEFLEX 125 mg/5ml.; M202 KEFLEX 250 mg/5ml.; 
M204 KEFLEX 100 mg/im1.; Pulvule 402 KEFLEX 250mg.; 
Pulvule 403 KEFLEX 500mg.; Cephalexin Monohydrate Special— 
Bulk Powder QA168N; Cephalexin Monohydrate for Pulvules— 
Bulk Powder QA153D; Cephalexin Monohydrate for Oral Suspen- 
sion—Bulk Powder QA156E 

Merchandise: D-alpha phenylglycine levorotatory. 

Factories: Indianapolis, Lafayette, and Clinton, Ind. 

Statement signed: November 11, 1977. 

Basis of claim: Used in. 

Effective date: October 14, 1974. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
January 13, 1978. 


(J) Company: FMC Corp. 
Articles: Saran coated cellophane slit rolls and sheets. 
Merchandise: Saran coated cellophane mill rolls. 
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Factory: Fredericksburg, Va. 

Statement signed: September 8, 1977. 

Basis of claim: Appearing in. 

Effective date: February 7, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York; 
December 23, 1977. 


(K) Company: Graetz Manufacturing Inc. 

Articles: Sprockets and flites (chain links). 

Merchandise: Hot-rolled steel plate, angles, and bar flats. 

Factory: Pound, Wis. 

Statement signed: November 9, 1977. 

Basis of claim: Appearing in. 

Effective date: October 7, 1971. 

Rate forwarded to Regional Commissioner’s of Customs: New York 
and Chicago, December 22, 1977. 


(L) Company: Gulf Oil Chemicals, Div. of Gulf Oil Corp. 

Articles: Spray-dried urea-formaldehyde resin. 

Merchandise: Formaldehyde. 

Factories: Lansdale, Pa.; and Shawano, Wis. 

Statement signed: November 23, 1977. 

Basis of claim: Used in. 

Effective date: November 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 22, 1977. 


(M) Company: Hastings Manufacturing Co. 

Articles: Oil, air, and gas filters, and parts thereof. 

Merchandise: Electrolytic tin plate, cold-rolled steel sheet. 

Factory: Hastings, Mich. 

Statement signed: October 31, 1977. 

Basis of claim: Appearing in. 

Effective date: July 23, 1976. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 22, 1977. 


(N) Company: Hercules Inc. 

Articles: Chemical pigment colors. 

Merchandise: Litharge, 99.9 percent minimum purity. 
Factory: Glens Falls, N.Y. 

Statement signed: December 15, 1977. 

Basis of claim: Used in. 
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Effective date: September 22, 1977. 
Rate forwarded to Regional Commissioner of Customs: Baltimore; 
January 6, 1978. 


(O) Company: Inplex, Inc. 

Articles: Camlex, plastic-coated copper tubing. 

Merchandise: Copper tubing. 

Factory: Des Plaines, Ill. 

Statement signed: November 4, 1977. 

Basis of claim: Used in. 

Effective date: November 25, 1975. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
January 13, 1978. 

Revokes: Customs letter dated December 22, 1977, superseded. 


(P) Company: Kaiser Aluminum & Chemical Corp. 

Articles: Extruded shapes. 

Merchandise: Aluminum and aluminum alloy extrusion billets. 

Factory: Baltimore, Md. 

Statement signed: September 8, 1977. 

Basis of claim: Apperaing in. 

Effective date: December 2, 1973, 

Amendment forwarded to Regional Commissioner of Customs: New 
York, December 23, 1977. 

Amends T.D. 51991-A, as amended in particular by T.D. 53073-B. 


(Q) Company: Lubrizol Corp. 

Articles: As listed in the manufacturer’s statement. 

Merchandise: Primary amy], isobutyl alcohol, and a mixture of both. 

Factories: Painesville, Ohio; and Houston, Tex. 

Statement signed: July 11, 1977. 

Basis of claim: Used in. 

Effective date: March 15, 1976. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
January 23; 1978. 


(R) Company: Mobil Chemical Co., division of Mobile Oil Corp. 
Articles: Ethoprop and Mocap. 

Merchandise: Phosphorus oxychloride. 

Factory: Mt. Pleasant, Tenn. 

Statement signed: December 21, 1977. 

Basis of claim: Used in. 
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Effective date: September 1, 1976. 
Rate forwarded to Regional Commissioners of Customs: Baltimore; 
Miami; and New Orleans, January 10, 1978. 


(S) Company: Pacific Coast Producers. 

Articles: Metal containers. 

Merchandise: Electrolytic tinplate steel. 

Factory: Lodi, Calif. 

Statement signed: October 12, 1977. 

Basis of claim: Appearing in. 

Effective date: January 1, 1976. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
December 22, 1977. 


(T) Company: Pfister Chemical Inc. 

Articles: Dyestuffs and dyestuff intermediates. 

Merchandise: 2-amino thiazole, o-anisidine, m-nitroaniline, p-anisi- 
dine, beta naphthol, tobias acid, dianisidine base, beta oxynaphthoic 
acid, and p-chloro-o-anisidine. 

Factory: Ridgefield, N.J. 

Statement signed: November 7, 1977. 

Basis of claim: Used in. 

Effective date: February 1, 1974. 


Rate forwarded to Regional Commissioner of Customs: New York, 
January 6, 1978. 


(U) Company: Platt Brothers & Co. 

Articles: Zinc strip in coils; zine wire in coils, drums; and zine rod in 
coils, drums. 

Merchandise: Special high-grade zine slab. 

Factory: Waterbury, Conn. 

Statement signed: December 2, 1977. 

Basis of claim: Used in. 

Effective date: August 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
January 19, 1978. 


(V) Company: Reactive Metals and Alloys Corp. 

Articles: Mischmetal canisters, ingots, and balls. 

Merchandise: Mischmetal ingots, slugs, balls, and molten mischmetal. 
Factory: West Pittsburgh, Pa. 

Statement signed: November 1, 1977. 

Basis of claim: Used in. 
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Effective date: July 19, 1977. 
Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 22, 1977. 


(W) Company: Rohm and Haas Tennessee Inc. 

Articles: Phoplex and primal emulsions. 

Merchandise: Methyl acrylate. 

Factory: Knoxville, Tenn. 

Statement signed: October 3, 1977 (sec. No. 34-TN). 

Basis of claim: Used in. 

Effective date: September 1, 1977. 

Amendment forwarded to Regional Commissioner of Customs: 
Baltimore, January 3, 1978. 

Amends: T.D. 74-217-K, to add section No. 34-TN. 


(X) Company: Teledyne Wah Chang Huntsville. 

Articles: Molybdenum powder, molybdenum carbide powder; 
molybdenum bars, rods, wire, spray wire, studs, sheet, electrodes, 
pieces, and shapes; and blended molybdenum and molybdenum 
carbide powders. 

Merchandise: Molybdic acid and molybdic oxide. 

Factory: Huntsville Ala. 

Statement signed: November 2, 1977. 

Basis of claim: Appearing in. 

Effective date: January 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 22, 1977. 


(Y) Company: Toms River Chemical Corp. 

Articles: Benzan pure CG ground. 

Merchandise: Anthracene. 

Factory: Toms River, N.J. 

Statement signed: November 11, 1977. 

Basis of claim: Used in. 

Effective date: January 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York 
and Baltimore, December 22, 1977. 


(Z) Company: Westinghouse Electric Corp. 

Articles: Turbine blades; steam turbine rotors; and diaphragm assem- 
bly. 

Merchandise: Stainless steel bars, shapes, and round bars. 
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Factories: Winston-Salem and Charlotte, N.C.; and Lester, Pa. 

Statement signed: October 17, 1977. 

Basis of claim: Used in, less valuable waste. 

Effective date: January 1, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 23, 1978. 


(T.D. 78-230) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, People’s Re- 
public of China yuan, Philippines peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 29, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchanges are published for the information and use of 


Customs officers and others concerned pursuant to part 159, subpart 
C, Customs Regulations (19 CFR 159, subpart C). 


Hong Kong dollar: 
June 12, 1978 $0. 2146 
June 13, 1978 . 2145 
June 14, 1978 . 2148 
June 15, 1978 . 2144 
June 16, 1978 

Tran rial: 
June 12-16, 1978 

People’s Republic of China yuan: 
June 12-16, 1978 

Philippines peso: 
June 12, 1978 
June 13, 1978 
June 14, 1978 
June 15, 1978 
June 16, 1978 





CUSTOMS 


Singapore dollar: 
oats 02; 3078... cc cccatiesudescsee ieee $0. 4290 
June 13, 1978 . 4292 
June 14, 1978 . 4292 
June 15, 1978 . 4289 
June 16, 1978 . 4288 


Thailand baht (tical) : 
June 12-16, 1978 $0. 0490 
(LIQ-3) 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-231) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 29, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied the following rates of exchange which varied by 5 per centum*or 
more from the quarterly rate published in Treasury Decision 78-129 
for the following country. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Portugal escudo: 
June 12, 1978 $0. 021844 
June 13, 1978 . 021934 
June 14, 1978 . 021834 
June 15, 1978 . 0218 
June 16, 1978 . 021734 
(LIQ-3) 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 





US. Customs Service 
Protest Review Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 28, 1978. 


The following are decisions made by the U.S. Customs Service on 
protests filed under section 514 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1514), and with respect to which further review was re- 
quested and granted under sections 174.23 and 174.24 of the Customs 
Regulations. 


Donatp W. Lewis, 
(For Assistant Commissioner, 
Regulations and Rulings.) 


(P.R.D. 78-16) 
Classification: Leather Motocross Gloves 


Date: Feb. 16, 1978 
File: CLA-2:R:CV:MA 
054415 JB 
District Director or Customs, 
San Francisco, Calif. 94126 
Re: Decision on application for further review of protest No. 28096- 
001180. 

Dear Sir: This ruling concerns the protest filed against your de- 
cision classifying leather Motocross gloves from Sweden as gloves of 
leather: Seamed: men’s, not lined; valued over $20 per dozen pairs, 
under item 705.50, Tariff Schedules of the United States (TSUS), 
dutiable at the rate of 25 percent ad valorem. The merchandise is 
covered by consumption entry No. 333695 dated February 20, 1976, 
which was liquidated on September 3, 1976. 

The protestant claims that the gloves are classifiable as other gloves, 
not provided for in the foregoing provisions of this subpart, specially 
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TSUS, dutiable at the 


yD 


designed for use in sports, under item 735.05, 
rate of 7.5 percent ad valorem. 

The gloves are made of leather and have protective material on 
the fingers and back of the hand. There is extra padding on the palm 
and thumb and an elastic band around the wrist. The glove is designed 
for use in the sport of motocross. 

It is the opinion of this office that the glove would be properly 
classifiable as other gloves, specially designed for use in sport, under 
item 735.05, TSUS, dutiable at the rate of 7.5 percent ad valorem. 

In David E. Porter v. United States, 76 Cust. Ct. 97, C.D. 4641 
(1976), motocross gloves which had the same physical characteristics 
and uses as the articles in question were held to be classifiable under 
item 735.05, TSUS. The gloves which are the subject of this protest 
have been specially designed for sport and are therefore precluded from 
classification under item 705.50, TSUS, by virtue of headnote 1(a), 
schedule 7, part 1, subpart C, TSUS, which states that “the term 
‘gloves’ covers all gloves * * * except * * * gloves specially designed 
for use in sport.” It is the opinion of this office that Porter is control- 
ling precedent for this protest. 

In accordance with the above views, the protest should be allowed 
any reliquidation of the gloves should occur under item 735.05, TSUS, 
with an appropriate refund of duty as claimed. 

Sincerely yours, 
Artuur P. ScuiFrFiin, 
(For Salvatore E. Caramagno, Director, 
Classification and Value Division). 


(P.R.D. 78-17) 
Classification: Glass decanters 


Date: Feb. 22, 1978 
File: CLA-2:R:CV:MSP 
053605 TL 
District Director or Customs, 
Portland, Oreg. 
Re: Decision on application for Further Review of Protest No. 29046- 
000181, date November 4, 1976. 


Dear Sir: This protest was filed against your decision to liquidate 
entries 403638, dated September 19, 1975, 404736 and 404739 both 
dated October 8, 1975, and 410887 dated February 18, 1976, under 
item 546.52, Tariff Schedules of the United States (TSUS), a provision 
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for ‘‘Articles chiefly used in the household or elsewhere for preparing 


or serving food,” which are not valued over $0.30 each. 

The articles are described on the Customs protest as ‘Empty glass 
decanters, 23% fluid ounce capacity and 11% fluid ounce capacity.” 
One sample was submitted. This sample is approximately 11 inches 
high, and 4 inches in diameter at one point. Both the stopper and 
the decanter into which it fits appear to be made of a molded glass. 
The stopper is hollow. The ee of it shaped to fit into the decanter 
opening is fitted into a plastic ring, which in turn is fitted into a cork 
ring. This sample is imported empty and is inscribed on the bottom 
with the phrase “London Winery Limited London Ontario Canada.’ 
The importer contends that these bottles are prop erly classified under 
item 545.27, TSUS, a tariff provision for glass containers chiefly 
used for the packing, transporting, or marketing of merchandise 
because: 

1. The majority of the purchase price is paid for the contents and 

taxes, rather than the container; 

2. The decanter with stopper is sold at liquor stores and the attrac- 

tive bottle is used to market the contents; 

3. A container sold for use as a decanter has a glass stopper or a 
stopper fitted with plastic. This has a stopper fitted with a cork 
seal which indicates that it is not designed for reuse after the 
initial emptying of the contents; 

4, For the same amount of money, a buyer could get a better 
decanter by buying it separately rather than with the contents, 
as this is sold; 

5. The bottom of this bottle is lettered, making it unsuitable for 
reuse as a decanter, after consumption of the contents it con- 
tains at its’ initial sale. 

Enclosures included by the importer from a trade publication 
picture the bottles which are the subject of this protest along with 
the more usual screw topped, cylindrical dark glass bottles devoid of 
decoration or lettering except for the label and screw metal top. 

tem 546.52, TSUS, is a tariff provision for articles of glass ala 
used in ~ household for ss serving, or storing food or bever- 

ages. L & B Products Corp. v. United States, C.D. 4404 (1973). 

Item 545.97, TSUS, is also a chief use provision. General headnote 

10(e) (4), TSUS, states: 

A tariff classification controlled by use (other than actual use) is to be deter- 

mined in accordance with the use in the United States at, or immediately prior 

to, the date of importation, of articles of that class or kind to which the imported 


articles belong, and the controlling use is the chief use, i.e. the use which exceeds 
all other uses (if any) combined. 


Thus, the question to resolve is whether these articles are of a 
class or kind of articles which in the United States at the time of 
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importation are chiefly used in the household for preparing, serving 
or storing food, or alternatively are chiefly used for packing, trans- 
porting, or marketing merchandise. 

Evidence that the container can be used, or is actually used to 
market merchandise does not in and of itself establish chief use. To 
determine chief use, the use of domestically produced goods of the 
class under consideration, as well as that of the imported goods, must 
be considered. A presumption of correctness attaches to the Customs 
classification of an article. United States v. Mulligan & Company, 
29 CCPA 117, 122 C.A.D. 179, (1941). The burden is upon the protes- 
tant to prove that these are chiefly used for packing, transporting, 
or marketing merchandise. 

In Fontana Hollywood Corp. v. United States, C.D. 3981, the U.S. 
Customs Court held that the protestant did not overcome the pre- 
sumption of correctness which attached to the Customs classification 
of gallon cammelloni bottles under item 545.27, TSUS, a provision 
for articles chiefly used for packing, transporting, and marketing 
wine. These cammelloni bottles are 4 feet high with an elongated 
3-foot neck and conical bottom, dressed in raffia. 

Tn reference to the question as to whether this bottle is an unusual 
container, the court said: “One can readily understand the testimony 
that the 4-foot cammelloni bottle will not pour wine conveniently 
into a glass and the wine is best emptied into a pitcher first. Cammellini 
and cammelloni bottles are not imported empty and both are sold 
to wholesalers to help display and sell chianti wine. The ‘flamboyant’ 
form (R. 18) of the cammelloni bottle helps market the wine. None 
of the witnesses had ever seen the cammelloni bottle displayed empty 
or knew of a use for the cammelloni bottle after the wine content 
was consumed. Wine in cammelloni size bottles is sold mostly to 
consumers, and the retail price of a cammelloni bottle of wine is 
substantially higher than that for a gallon of wine in a more standard 
short-neck type of gallon flask.”’ Additionally, it is stated, “It (the 
gallon cammelloni bottle) is not designed for, or capable of reuse, 
in the commercial sense.’ 

In United States v. W. J. Mulligan & Company, 29 CCPA 117, 122, 
C.A.D. 179 (1941), articles described as ‘“‘* * * transparent glass 
containers of liquor in the form of penguins, chickens, pelicans, owls, 
elephants and dogs, about 2% to 4 inches long, * * *’ were properly 
classified under paragraph 218, Tariff Act of 1930, the predecessor 
to item 546.52, TSUS. 

The container imported here is not in the form of an animal. 
However, it is distinguishable from the plain liquor bottles with 
screw tops in which liquor is commonly marketed. Even though the 
court in C.D. 3981 did not sustain the contention that the cammelloni 
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bottles are household articles, this was because no evidence was 
adduced which supported this contention; evidence was adduced 
to show that these are chiefly used to package, transport, and market 
the imported wine content. Additionally, the court referred to other 
factors which supported classification of these as containers for 
packaging, transporting, and marketing of merchandise. Although the 
court did not specifically enumerate the factors which supported its 
view as to the proper classification, five factors were enumerated in 
the decision: 
1. The raffia casing around the bottle protects the glass. 
2. The 4-foot bottle won’t pour conveniently into a glass. 
The bottles are not imported empty and both are sold to whole- 
salers to help display and sell wine. 
The witnesses did not know of any use for the bottle after the 
liquor was consumed. 
. This wine was sold to consumers and the retail price of a cam- 
melloni bottle is higher than that of a short-neck flask of the 
same capacity. 


Contrasted with this case is the present factual situation. Here 
nothing encases the bottle to protect it and the contents of the bottle 
can easily be poured into a glass. Even though these bottles, like 
those in C.D. 3981 are apparently sold to wholesalers to help sell 
wine, this is not determinative; some of the ordinary screw type 


bottles are also used to sell the contents. Thus, while it is conceded 
that these are used to help market the contents, because of their 
attractiveness these bottles are distinguishable from both the ordinary 
screw type and cammelloni bottles, both of which are properly classified 
under item 545.27, TSUS. Thus, we are of the opinion that C.D. 
3981 is not dispositive of this factual situation. 

This container is of a type which is capable of and is attractive 
enough to be used as a decanter after the alcoholic contents are con- 
sumed. Additionally, while this bottle is sold to consumers, so are 
most if not all of the ordinary, screw top containers. While it is con- 
tended that a better quality glass container could be purchased at the 
same price, by buying the container separately rather than purchasing 
this container filled with alcoholic contents, no evidence has been 
submitted which would suggest this. Additionally, no evidence has 
been submitted which would suggest that the price of this container 
is not higher than that of an ordinary screw type liquor container, and 
thus this container is indistinguishable from the ordinary container. 

The fact that this container has a glass stopper, whereas the screw 
top bottles do not and that the glass is molded are both facts that are 
persuasive evidence that these are used as decanters after the contents 
are consumed and that this use outweighs their use as a container in 
which the contents are packaged, transported, and marketed. 
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A presumption of correctness attaches to the Customs classification 
of an article. Here, no proof has been submitted which would rebut 
this presumption, or support the importer’s contention as to the proper 
classification of it. 

For the reasons cited, we are of the opinion that these containers 
are properly classified under item 546.52, TSUS, dutiable at 50 
percent ad valorem. Accordingly, you are directed to deny the protest 
in full. 

Sincerely yours, 
R. ARNOLD, 
(For Salvatore E. Caramango, Director, 
Classification and Value Division). 


(P.R.D. 78-18) 
Classification: Self-Propelled Orchard Sprayer; tem 692.16, TSUS 


Date: Feb. 28, 1978 
File: CLA-2:R:CV:MA 
054040 LXL 


District Director or Customs, 

Philadelphia, Pa. 19106 

Re: Decision of Application for Further Review of Protest No. 
11017000172. 

Dear Sir: This protest is against your classification of an article 
invoiced as a model 2112 self-propelled orchard sprayer, in the liq- 
uidation on May 6, 1977, of entry No. 122143 of October 16, 1975, 
filed at the Port of Philadelphia, Pa. 

The sprayer is a self-propelled vehicle resembling a tank truck 
with a 540-gallon fiberglass tank, two independent adjustable spray 


heads, a special eight-speeds-forward and eight-speeds-reverse gear- 


box, 10.5 x 18 cleat-type tires, four-wheel drive, four-wheel steering 
and a special sealed airconditioned cab with a large activated charcoal 
air filter to insure the driver’s protection against pesticide sprays. 
Various types of spraying heads are available for mounting on the 
rear of the truck tank, including an orchard head, a gun head, a fan 
head, and a 10-meter long boom head for weed control. The vehicle 
is equipped with a 4-cyclinder industrial diesel engine of 78 horse- 
power, complete lighting system—front and rear, end 4-wheel hy- 
draulic brakes. The submitted brochure pictures the vehicle in use on 
paved streets spraying trees as well as on soil, spraying crops. 
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The importer contends that the vehicle is nothing more than a self- 
contained sprayer used solely as a sprayer and that it is properly 


classifiable under the provision for sprayers (except sprayers self- 
contained, having a capacity not over 5 gallons), suitable for agri- 
cultural or horticultural use, in item 662.45, Tariff Schedules of the 
United States (TSUS). 

Customs officers state that the article is properly classified under the 
provision for motor vehicles specially constructed and equipped to 
perform special services or functions, such as, but not limited to, 
fire engines, mobile cranes, wreckers, concrete mixers, and mobile 
clinics, in item 692.16, TSUS. 

The Customs Court in The Carrington Co., United Geophysical 
Corp. v. Uniied States, C.D. 4415 (1973), discussed the extent of the 
provisions in item 692.16, TSUS, and noted that headnote 87.03 of 
chapter 87 of the Brussels Nomenclature explains that the provision 
includes, ‘Special purpose motor lorries and vans, such as breakdown 
lorries, fire-engines, fire-escapes, snow-ploughs, spraying lorries, crane 
lorries, searchlight lorries,* * *’’ (Italic supplied). The court further 
noted that there is a clear nexus between the Brussels provision and 
that of the tariff schedules in that both cover motor vehicles specially 
constructed and equipped to perform special services or functions. 
Furthermore, chapter 8421 of the Brussels Nomenclature which covers 
sprayers, specifically states that it does not include machines which 
are vehicles. 

The article involved is a motor vehicle and is specially constructed 
and equipped to perform special services or functions, namely to 
carry and disperse pesticides. In view of the decision in C.D. 4415, 
we must conclude that the vehicle is properly classifiable under 692.16, 
TSUS. 

The registration of the vehicles as an agricultural tractor cannot 
control the tariff classification of the vehicle as it cbviously is not used 
as a tractor. Inasmuch as different statutes are involved, we cannot 
give weight to the importer’s argument that the erticle should be 
classified as a tractor because the State of New Jersey registers the 
vehicle as an agricultural tractor. Furthermore, it has long been 
held that a tractor is designed to push or pull. The Brussels Nomen- 
clature, chapter 87, note 1, states that ‘tractors are deemed to be 
vehicles constructed essentially for hauling or pushing another vehicle, 
appliance, or load * * *”. 

On the basis of the above, the motorized sprayer is classifiable 
under the provision for other motor vehicles specially constructed 
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and equipped to perform special services or functions, in item 692.16, 
TSUS, and you should deny the protest in full. 


Sincerely yours, 


(Signed) A. P. ScHIFFLIN, 
(For Salvatore E. Caramagno, Director, 
Classification and Value Division). 


(P.R.D. 78-19) 
Classification: Mannequins imported for museum exhibition 


Date: Feb. 23, 1978 
File: CLA-2:R:CV:MSP 
047231 TL 
AngA Director or Customs, 
JFK Airport 
New York, N.Y. 11430 
Re: Decision of Application for Further Review of Protest No. 10015- 
014252. 

Dear Sir: This decision concerns a protest against your decision in 
which 36 of a total of 86 unclothed display mannequins and parts 
were ascertained to be preperly classified under item 770.10, Tariff 
Schedules of the United States (TSUS), Item 770.10, TSUS, is a 
provision for articles not specially provided for which are wholly or 
almost wholly of reinforced plastics. Entry Nos. K119209 liquidated 
July 21, 1975, and K141101 liquidated August 22, 1975, were liqui- 
dated under item 770.10, TSUS, and were assessed duty at the rate of 
10 cents per pound and 8.5 percent ad valorem. These mannequins 
were consigned to the Brooklyn Museum. 

According to invoice Nos. 1271 and 1311 each is described as ‘‘Fiber- 
glass (Glass reinforced plastic) 80 percent Viscose Fibre 11 percent 
Metal 6 percent Glass 3 percent of Value. Display mannequins with 
make up and wigs.” Each wig is styled in a manner appropos to the 
mode of costume in which the mannequin will be exhibited. Each wig 
is attached by glue to a specific mannequin. 

The protestant claims that these mannequins are properly classified 
under the provision for patterns and models exclusively for exhibition 
or educational use at any public library, any other public institution, 
or any nonprofit institution established for education, scientific, 
literary, or philosophical purposes, or for the encouragement of the 
fine arts, in item 851.50, TSUS. Articles classifiable under item 
851.50, TSUS, are entitled to duty-free entry. 
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As originally enacted, item 851.50, TSUS, provided for “models 
of inventions and of other improvements of the arts, to be used exclu- 
sively as exhibits in exhibitions.’’ Public Law 89-651 amended item 
851.50, TSUS; “patterns and models exclusively for exhibition or 
educational use,” were included. Senate Report No. 1678 stated that 
the purpose of Public Law 89-651 was to permit the duty-free entry 
of those educational, scientific, and cultural materials envisaged by 
the Florence Agreement on the Importation of Educational, Scientific, 
and Cultural Materials. It also stated that the amendment to item 
851.50, TSUS, would “expand somewhat the provisions for the duty- 
free importation * * * of audiovisual materials, patterns, and 
models.” 

The Florence Agreement provides, in pertinent part: 

1. The contracting States undertake not to apply customs duties 

or other charges on, or in connection with, the importation of: 
(v) Patterns, models and wall charts for use exclusively for 
demonstrating and teaching purposes in public or private 
educational, scientific or cultural institutions approved by 
the competent authorities of the importing country for the 
purpose of duty-free admission of these types of articles. 


To be properly classified as a model under item 851.50, TSUS, an 
article must be a representation of specific objects or specific types 
of objects. A mannequin which is a representation of a common 


object is properly classified under item 770.10 if it is in chief value of 
reinforced plastic. T.D. 56168(47). In CIE 755/67, a model of a 
transparent woman used to illustrate the internal body structures of 
the body was ascertained to be properly classified under item 851.50, 
TSUS. 

In their condition as imported, these mannequins are imported with 
wigs styled to represent a specific class of persons from a specific 
historical period. Thus, even though these mannequins are not dressed, 
they can be distinguished from those artist’s and display mannequins 
which are neither clothed nor wigged, and which represent common 
objects rather than a specific class of persons. In addition it is noted 
that Webster’s New World Dictionary (2d coll. ed. 1974) defines 
mannequins as ‘‘a model of the human body, used by tailors, window 
dressers, artists, etc.’”’ These mannequins will be used solely for exhibi- 
tion purposes at the Brooklyn Museum. 

In view of the legislative intent to implement the Florence agree- 
ment by expanding the provisions for duty-free importation of models 
and in view of the fact that these mannequins are distinguishable from 
those which represent common objects because they have period style 
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wigs which are permanently attached, it is our opinion that the 
mannequins are models as that term is used in item 851.50, TSUS. 
On the basis of the above, you are hereby directed to allow the pro- 
test in full. 
Sincerely yours, 
G. Z. ARNOLD 
(For Salvatore E. Caramagno, Director, 
Classification and Value Division). 


(P.R.D. 78-20) 
Classification: Corkboard tiles 
Date: Mar. 3, 1978 


File: CLA-2:R:CV:MC 
053836 EA 


District Director or Customs, 
Seatile, Wash. 98714 


Re: Decision on Application for Further Review of Protest No. 
30046-—000518 


Dear Sir: This decision concerns a protest timely filed against your 


decision in the liquidation on July 16, 1976, of entry No. ——, dated 
September 14, 1972, at the port of Blaine, Wash. 

The protest involves the classification of merchandise described 
as insulation corkboard tiles. The tiles are presumably made of 
compressed cork, as that term is defined in headnote 1(b), subpart A, 
Pi art 2, schedule 2, Tariff Schedules of the United States (TSUS). 

“he dimensions of the tiles are 12 inches square and a half inch thick. 
The protestant is of the position that the tiles are classifiable under 
the provision for insulation, coated or not ge of compressed 
ct in boards, blocks, or slabs, in item 220.30, TSUS, entitled to 

uty free entry. 

Coit oressed cork articles of these dimensions are commonly used 
for wall covering, both for insulation and decorative purposes and 
have been uniformly classified under item 220.30, TSUS. This practice 
conforms to the text of item 220.30, TSUS, and appears to be correct. 
We further note in accordance with ORR Ruling 73-108, that even 
if such tiles are sanded or polished, they are still classifiable under 
item 220.30, TSUS. 

While this office has not been furnished with a sample of the mer- 
chandise, if the subject tiles are wholly composed of compressed 
cork, and if, beyond sanding or polishing, there is no further processing 


ato) 
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such as beveling, pigmentation, or adhesive backing, they are classi- 
fiable under item 220.30, TSUS, and are entitled to duty free entry. 
Entry No. CE 05-038, also includes merchandise described as 
corkboard frame of 18 inches by 24 inches by 1 inch. While this mer- 
chandise was also included in the initial protest, it appears that both 
the protestant and U.S. Customs, Seattle District are currently in 
agreement that this merchandise is classifiable under the provision 
for articles not specially provided for, of cork in item 22 J 
dutiable at the rate of 18 percent ad valorem. 

In accordance with the above, you are directed to allow the pro- 
test with regard to the insulation corkboard tiles. Your file is returned. 

Sincerely yours, 
JAMES W. O’NEIL, 


(For Salvatore E. Caramagno, Director; 
Classification and Value Division). 


(P.R.D. 78-21) 
Classification: Earthenware tumbler with tropical island design 


Date: March 30, 1978 
File: CLA-2:R:CV:MS 
046855 TL 
Districr Direcror or Customs, 
San Francisco, Calif. 94104 
Re: Decision on Application for Further Review of Protest No. 28095- 
002172 


Dear Srr: This protest was filed against your decision in th 
liquidation of entry. No. —— of November 27, 1974, und 
534.84, Tariff Schedules of the United States (TSUS). 


er 1tem 


The consumption entry and 2 ig describe the merchandise 


Th 


as an 8-inch earthenware tumbler. The article has an outside diameter 
of 3 inches and an inside diameter of ay inches. It has a light yellow 
background, a border of green grass, and raised figures of a brown 
trunked, green leaved palm tree, an outrigger with a brown and 
white sail, and a semiclad woman with long black hair whose body i 

the same color as the background. The raised oa ions of the or wisid le 
of the ee appears to be pushed out ¢ i the 

indentations are thus present on the inside which are the same 
shape hint location as the raised portions on the outside. Both surfaces 
appear to be glazed. The raised figures on the outside appear to be a 
scene from a tropical island. After importation the article is used to 
serve beverages in hotels, night clubs, and restaurants who then give 
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it away with the beverage, customarily with the sale of the first 
drink. 

Headnote 1, subpart C, schedule 5, TSUS, provides that, ‘‘This 
subpart covers ceramic articles chiefly used for preparing, serving, 
or storing food or beverages, or food or beverage ingredients; and 
certain smokers’, household, and art and ornamental articles of ceramic 
ware.” 

The superior heading to items 533.11 through 533.77, TSUS, 
inclusive indicates that these provisions are chief use provisions. The 
superior heading to items 534.11 through 534.97, TSUS, indicates 
that household, art, and ornamental articles are properly classified 
here. 

Thus, the issue presented is whether this tumbler is an article 
chiefly used for preparing, serving, or storing food or beverages, or 
food or beverage ingredients, classified under item 533.38, TSUS, 
or alternatively whether it is a household, art, and ornamental 
article, classified under item 534.84, TSUS. 

While it is admitted that the subject tumbler is originally purchased 
primarily by places serving exotic drinks, the customer to whom it 
is given would rarely, utilize it for serving beverages. Due to its 
irregular shape and the presence of indentations, it would be difficult 
to keep clean, so it appears to be a vase or decorative item used in 
the home. We are, therefore, of the opinion that this tumbler is 


properly classified under item 534.84, TSUS, with duty at the rate 
of 5 cents per dozen pieces plus 15 percent ad valorem. 
Sincerely yours, 


R. A. ARNOLD, 
(For Salvatore EK. Caramagno, Director, 
Classification and Value Division.) 


(P.R.D. 78-22) 


Generalized System of Preferences; duty free treatment for entries 
unliquidated on January 27, 1977 


Date: March 30, 1978 
File: R:CV:S DAL 
054039 
District Drrector or Customs, 
Seatile, Wash. 98714 
Re: Decision on Application for Further Review of Protest No. 
30017 000001. 


Dear Sir: This protest was filed in timely fashion on January 4, 
1977, and was against your decision in the liquidation of entry No. 
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102405, dated October 18, 1976, at the port of Seattle on November 12, 
1976. The importation was from Hong Kong. 

Under consideration is the dutiable status of primary batteries, 
classifiable under item 682.95, Tariff Schedules of the United States 
(TSUS), which were imported together with 8,000 electric pocket 
calculators, classifiable under item 676.20, TSUS. The batteries are 
eligible for duty-free treatment under the generalized system of 
preferences (GSP). At issue is whether the protestant is entitled to a 
GSP exemption from duties notwithstanding his listing of the bat- 
teries and calculators as “entireties” on the Certificate of Origin, 
form A, and his failure to file a written claim for duty-free treatment 
at the time of entry on Consumption Entry Form 7501. 

Protestant’s contention that the calculators and batteries are 
properly classifiable as ‘‘entireties’”’ has been consistently rejected by 
the U.S. Customs Court. See e.g. Craig Panorama, Inc. v. United 
States, 59 Cust. Ct. 97, C.D. 3085 (1967); Torch Manufacturing Co., 
Ine. v. United States, 57 Cust. Ct. 521, C.D. 2863 (1966). It is now 
well settled that replaceable primary batteries, whether imported 
separately or joined with the article which they will power, are not 
merged or subordinated into new entities or entireties (T.D. 68- 
42(4)). Note 5 on the reverse of each form A requires that all goods 
i a consignment must qualify for GSP treatment in their own right. 
Consequently, the batteries cannot be accorded GSP treatment unless 
they are separately provided for on the form A, and protestant’s 
failure to comply with this requirement precluded the batteries from 
receiving duty-free treatment at the time of entry. Similarly, section 
10.172 of the Customs Regulations provides that when duty-free 
treatment is claimed at the time of entry, a written claim must be 
filed on the entry document by prefixing with an “A” the TSUS 
item number of each article for which such treatment is sought. 
As was true with the improperly completed form A, protestant’s 
failure to properly place the “A” next to the TSUS item number 
for the batteries on Consumption Entry Form 7501 prevented him 
from receiving duty-free treatment at that time. 

This entry was made in October 1976. Section 10.172 of the Cus- 
toms Regulations then provided that duty-free treatment under the 
generalized system of preferences could be granted only if the appro- 
priate written claim was made on the entry document at the time of 
entry. Moreover, section 10.173(a)(1) required the importer or con- 
signee to file a properly completed form A with the district director 
at the time of entry, as evidence of the country of origin. These two 
sections were amended on January 27, 1977. so that they would be 
consistent with the late filing provision of section 10.112 which pro- 
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vides that whenever a free entry document required to be filed in 
connection with the entry is not filed at the time of entry, and this 
failure is not due to willful negligence or fraudulent intent, such 
document may be filed at any time prior to liquidation of the entry 
or, if the entry was liquidated, before the liquidation becomes final. 

Section 10.173(a) (1), as amended, permits the filing of a Certificate 
of Origin ‘in connection with” the entry, rather than “at the time 
of’ entry. Further, section 10.172 was amended to ensure that the 
failure to prefix with an “A” the TSUS item number of each article 
for which GSP treatment is being sought would not preclude an 
importer or consignee from filing the requisite written claim subsequent 
to the time of entry (T.D. 77-36). Now, the filing of a properly 
completed form A, subsequent to the time of entry and prior to final 
liquidation, constitutes the written claim for GSP treatment. 

The U.S. Customs Service has held that the January amendments 
apply to all entries which were unliquidated on January 27, 1977, and 
to all entries, the liquidation of which had not become final on that 
date (File No. ENT-1-01-R:E:E, 304170K). Since this protest was 
filed within 90 days of entry (as required by 19 U.S.C. 1514(a)), 
liquidation is still not final. Hence, the January amendments provide 
the standards which are to be applied in this case. 

Notwithstanding the batteries’ eligibility for GSP treatment, the 
district director acted properly in refusing to extend GSP benefits to 
them at the time of entry since both the Certificate of Origin and the 
Consumption Entry Form 7501 were improperly completed at that 
time. However, since this protest was filed in timely fashion, and 
liquidation is not yet final, the protestant is entitled to secure the ben- 
efits afforded by the amendments to the Customs Regulations. Spe- 
cifically, protestant may submit a new form A with separate certificate 
of origin specifications for the calculators and the batteries, and this 
shall serve as the requisite written claim for duty-free treatment. If 
the batteries meet the origin criteria set forth in the Customs Regula- 
tions they should be accorded duty-free treatment, and a refund of the 
$208.08 collected at the port of entry should be made to protestant. 

The protest is granted to the extent outlined above, and you are 
directed to act consistently with this ruling. 

Your files are returned herewith. 

Sincerely yours, 


R. ARNOLD, 
(For Salvatore E. Caramagno, Director, 
Classification and Value Division). 
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Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have beeen considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, Attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 
$0.10 per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 


Harvey B. Fox, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


Date of File 


decision No. Issue 


? 


102975 Vessel repair: remission as a ‘‘casualty’ 
duties on vessel electronic equipment 

103240 Carrier control: substitute traveling manifest require- 
ments 

103314 Carrier control: applicability of navigations laws to 
Northern Marianas 

103330 Vessel repair: tugboat as “special purpose vessel”; remis- 
sion of vessel repair duties as a result of a collision; 
remission for water condensation during high seas 
refueling operations 

103331 Vessel repair: tugboat as “special purpose vessel’’; re- 
mission of vessel repair duties as a result of a collison 

103474 Carrier control: effect of section 4.80a, CR, on foreign 
vessels engaged in coastwise transportation of pas- 
engers 

305761 Entry: bonded carrier may have merchandise examined 
at another carrier’s facilities 

305792 Dutiability: blueprints 


of foreign repair 
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Date of 
decision 


File 
No. 


CUSTOMS 


Issue 





6-16-78 
6-14-78 


6-19-78 


6-15-78 


6-18-78 


6-19-78 
6-14-78 


6-19-78 


6-9-78 


6-15-78 
6-15-78 
6-1-78 
6-2-78 
6-15-78 
6-9-78 
6-7-78 
6-7-78 
6-14-78 
6-15-78 
6-15-78 
6-14-78 
6-7-78 


6-16-78 
6-14-78 
6-16-78 
6-21-78 

6-8-78 


6-19-78 
6-13-78 


5-30-78 


5-30-78 


305984 
306007 


306008 


306081 


306082 


306088 


708777 


709090 
709123 


709180 


048787 


054612 
054729 
054926 
054941 
054960 
054968 
055012 
055016 
055026 
055040 
055041 
054504 
055512 


055562 


055566 


055574 
056047 
056136 


056293 
056304 


056343 


056462 


Entry requirements for electron microscopes 

Entry: allowance for excessive moisture and other im- 
purities in petroleum 

Entry: delays in obtaining certificates of origin for GSP 
purposes 

Entry: interpretation of the word “entry” as used in 
section 141.113(b), CR 

Entry: record retention requirements for customhouse 
brokers 

Entry: number of consumption entries necessary for 
multiple immediate transportation entries 

Trademark infringement: similarity of names “Seiko” and 
““Aseikon” 

Country of origin marking: kitchen knife blades 

Country of origin marking: substantial transformation of 
casette reels 

Country of origin and fiber content marking: cowl neck 
sweater 

Classification: radius and angle dresser for grinding 
wheels 

Classification: women’s front zipper apres-ski boot 

Classification: vinyl tote bags 

Classification: plastic netting for use in artificial kidneys 

Classification: insulated plastic baby bottle warmers 

Classification: cross-country ski glove 

Classification: cross-country ski glove 

Classification: boat models 

Classification: irrigation sprinkler system 

Classification: eyelets for footwear 

Classification: cross-country ski glove 

Classification: cowhide leather cross-country ski glove 

Substantial transformation of atrazine for GSP purposes 

Substantial transformation of rabbit fur collars for GSP 
purposes 

Substantial transformation of chemical ingredients of 
DBCP for GSP purposes 

Substantial transformation of electronic components for 
GSP purposes 

GSP treatment of original works of art 

Classification: rubber or plastic ‘‘moonboot”’ 

Classification: communication aid with a battery pack 
charger, armbelt, and paper 

Classification: net supports used with furniture 

Classification: coal separating system and building in 
which it will be housed 

Classification: interpretation of ‘in chief value of rubber 
and plastics” for footwear 

Classification: wooden toys and articles 








Date of 
decision 


6-15-78 
6-14-78 
6-6-78 


6-12-78 
6-12-78 
6-15-78 
6-12-78 
6-13-78 
6-15-78 
6-6-78 
6-6-78 
6-5-78 
5-30-78 
6-21-78 
6-6-78 
6-16-78 
6-9-78 
6-9-78 
6-16-78 
6-15-78 
6-19-78 


6-13-78 
6-15-78 
6-13-78 


File 
No. 


056480 
056488 
056512 


056536 
056549 
056561 
056582 
056609 
056653 
056656 
056673 
056679 
056680 
056688 
056711 
056718 
056719 
056728 
056733 
056739 
056740 
056742 


056743 
056745 
056746 
056747 
056754 
056756 
056759 
056760 


056762 


056773 


056777 
056782 


056792 
056806 


056807 


056809 
059490 


Issue 


Classification 
Classification 


: tractor-trailer modules 
: magnetic separator/filter combination 


Valuation: use of athletic shoes from Puerto Rico for 
appraising imported footwear for ASP purposes 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Country of origin 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


paper) 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification : 


Classification 


Valuation: application 


footwear 
Classification 
polyester 
Classification 
casings 
Classification 
Classification 
brush, doll 
Classification 
Classification 


: survival 


plastic and wooden television stands 
processing vats 

magnetic tape 

simulated glove buckles 

saw blade segment 

three-piece plastic ring component 
automatic uniform dispenser 

ski glove 

steel tubing 

nut-washer combination 

galvanized steel tension bars 
sandals 

sheepskins 

all-terrain vehicle 

cast ductile iron anchors 

armored tank 

Mickey Mouse AM car radio 
submersible light fixtures 

ecologger (for making fireplace logs from 


interior automobile door trim 

propane heating unit 

motorcycle saddle bags 

center punch tool 

wooden-handled counter brush 

record brush and cleaner 

: vinyl pile-lined glove 

of ASP to imported athletic 


of 


blanket aluminum-coated 


: column 1 or column 2 status for steel 


: metering valve for irrigation 


: doll wig and hairpieces, plastic comb and 


hair curlers, and butterfly ornaments 
: polyethylene tarpaulins 
: adhesive laminating machine and auto- 


matic molding machine 


Classification 


: denim buffalo sandals, plastic combs, and 


peacock feather hand fans 


Classification 
Classification 


: pre:galvanized steel channels 
: Wax crayons 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Customs Decisions 
(C.D. 4753) 


Hueco StinnEs STEEL AND Metats Co. v. UnttTEp StTatTEs 


Opinion and Order on Cross-Motions for Summary Judgment 


I. Customs Court; Scops or Review—In actions seeking a de- 
termination of the proper rate or amount of duty on imported 
merchandise, the Customs Court is not limited to a review 
of the administrative record, but rather, the entire record 
made before the court must be considered in determining 
whether the decision of the customs service is correct. 


. Customs Dutirs—Presidential Proclamation 4074, imposing 
a 10% surcharge on all imported articles, and Additional 
Duty Order No. 3, which granted a limited exemption there 
from for ‘articles exported to the United States’’ before the 
Proclamation’s effective date, involved the exercise of powers 
not inherent in the Executive Branch of the Federal Govern- 
ment, but powers exercised pursuant to authority initially 
delegated by Congress. 

48 
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{{I. Customs Dutrrs—The term “exported to the United States”’ 
found in headnote 5(h), subpart C, part 2, TSUS Appendix, 
incorporates two essential elements: first, the severance of 
merchandise from the mass of goods of a foreign country, and 
second, at the time the merchandise is so severed, the existence 
of a demonstrable intention on the part of the American 
importer to next unite the merchandise to the mass of goods 
of the United States, and to that of no other country. 

. Customs Dutirs—The existence of a substantial possibility 
or contingency of diversion bears upon and is closely related 
to the proof of the importer’s bona fide intention to transship 
the merchandise to the United States. 

. Customs Dutres—lIn order to constitute a contingency of 
diversion sufficient to bear upon the importer’s intention to 
transship, the possibility of diversion must have a realistic 
basis in fact and not be mere conjecture. 


Court No. 73-2-00485 


Port of Toledo (Cleveland) 


[Judgment for plaintiff.] 
(Decided June 20, 1978) 


Rode & Qualey (Ellsworth F. Qualey of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Saul Davis, trial attorney), 
for the defendant. 


Bor, Judge: The plaintiff has filed a motion for summary judg- 
ment contesting the imposition of a supplemental duty in the amount 
of 10% ad valorem under item 948.00, Tariff Schedules of the United 
States, pursuant to Presidential Proclamation 4074, 36 F.R. 15724 
(1971). The merchandise upon which the supplemental duty was 
assessed consisted of 415 coils of cold rolled steel sheets, shipped from 
Japan on July 17, 1971 to Antwerp, Belgium, shipped therefrom to 
the United States on September 25, 1971 and entered at the port of 
Toledo, Ohio on or about November 4, 1971. A protest to the assess- 
ment was filed by the plaintiff which was denied by the customs 
service. 

The defendant has filed a cross-motion for summary judgment con- 
tending that the Commissioner of Customs properly determined that 
the date of exportation of the merchandise in question to the United 
States was the date on which the steel coils were shipped from Belgium 
on September 25, 1971 and, accordingly, were subject to the 10% 
supplemental duty provided by Presidential Proclamation 4074 and 
the orders, rules and regulations subsequently issued by the Secretary 
of the Treasury by way of implementation. 





50 CUSTOMS COURT 


By the terms of Presidential Proclamation 4074, the supplemental 
duty in the amount of 10% was imposed on all dutiable articles, 
except those articles exempted by the Secretary of the Treasury, im- 
ported for consumption into the customs territory of the United 
States after 12:01 a.m., August 16, 1971. To implement the provision 
providing for the imposition of the supplemental duty, the Proclama- 
tion directed that subpart C be inserted immediately after subpart B 
of part 2 of the Appendix to the Tariff Schedules of the United States. 
By the terms of headnote 4(a), subpart C, authority was delegated to 
the Secretary of the Treasury to ‘‘* * * take action to reduce, elimi- 
nate or reimpose the rate of additional duty herein or to establish 
exemption therefrom * * *,.” 

In the course of the administration of the provisions relating to the 
supplemental duty, it appeared that in certain circumstances equity 
justified a one-time, non-recurring exemption from the effective time 
and date of the supplemental duty as fixed by the Presidential Proc- 
lamation. Accordingly, on August 31, 1971, the Secretary of the 
Treasury issued Additional Duty Order No. 3, 36 F.R. 17667 (1971), 
providing the following exemption from the imposition of the supple- 
mental duty: 

FHeadnote 5, subpart C, part 2, Appendix to the Tariff Schedules 
of the United States: 

5. Articles exempt from the additional duties—In accordance 
with determinations made by the Secretary in accordance with 
Headnote 4(a), the following described articles are exempt from 
the provisions of this subpart: 

* * * * * * * 

(h) Articles exported to the United States before 12:01 a.m., 
August 16, 1971, * * *. 

The issue presented to the court in this action, accordingly, is 
whether the merchandise in question, entered into the United States 
at Toledo, Ohio on November 4, 1971 was “exported to the United 
States before 12:01 a.m., August 16, 1971” within the intendment of 
Additional Duty Order No. 3 promulgated by the Secretary of the 
Treasury. 

In the determination of the foregoing issue, the defendant contends 
that this court is restricted only to a review of the administrative 
record to determine whether the decision of the Commissioner of 
Customs was reasonable. This position of the government is pred- 
icated upon Additional Duty Order No. 3 which, the defendant 
maintains, conferred upon the Commissioner of Customs the discre- 
tionary authority to determine what goods, in fact, were “exported 
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to the United States before 12:01 a.m., August 16, 1971.’’ Additional 
Duty Order No. 3 provided in pertinent part: 

By virtue of the authority vested in the Secretary of the 
Treasury, * * * the Commissioner of Customs, with the ap- 
proval of the Assistant Secretary of the Treasury (Enforcement, 
Tariff and Trade Affairs, and Operations) is authorized to pre- 
scribe such regulations and issue such instructions as may be 
necessary to carry out the purposes of this order. 


I 


Recently, the government has been urging with increased frequency 
that decisions made by the Secretary of the Treasury and the Com- 
missioner of Customs of the character presently under consideration 
may be reviewed only with respect to the reasonableness thereof. 
From whence such a construction has had its origin is not suggested 
or explained. No applicable authority for this position has been cited 
by the defendant.! Nor has this court independently been able to 
discover any authoritative support therefor. On the contrary, the 
defendant’s construction as to the extent of this court’s scope of 
review in a proceeding of this character is neither consistent with 
existing statute relating to trial procedure in this court, nor with 
the historical and accepted practice, particularly in proceedings 
seeking a determination as to the applicability of a rate of duty upon 
imported merchandise. The intent of Congress, indeed, is clear as to 
the extensive character of the judicial review it assures a litigant in 
any proceeding before the United States Customs Court. 28 U.S.C. 
§ 2637(a) provides: 

In any proceeding in the Customs Court, under rules prescribed 
by the court, the parties and their attorneys shall have an 
opportunity to introduce evidence, to hear and cross-examine 
the witnesses of the other party, and to inspect all samples 
and all papers admitted or offered as evidence, * * *. [Emphasis 
added.] 

However, the defendant urges that the instant action should be 
considered outside the usual framework of cases presented to this 
court because the administrative decision denying plaintiff’s protest 
was based upon an interpretation of an intra-executive department 
directive—Additional Duty Order No. 3. To so characterize the Order 
of the Secretary of the Treasury is a gross misconception. Presidential 
Proclamation 4074 and Additional Duty Order No. 3 became a part 


1 The defendant’s purported reliance upon Suwanee Steamship Co. v. United States, 79 Cust. Ct. 19, C.D. 
4708, 435 F. Supp. 389 (1977), is clearly misplaced. The decision did not involve the rate or amount of duty 
owed on imported merchandise. Indeed, the Suwanee case did not involve any importation into the United 
States, but rather related to a question of repairs made upon an American vessel in a foreign port. The 
former decision of this court can in no manner offer persuasive support of the contention of the defendant 
herein. 
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of the Tariff Schedules of the United States. Each with respect to the 
supplemental duty and its application was the legal equivalent of a 
Congressional enactment. The 10% supplemental duty was not 
restricted to specific or a limited number of tariff provisions, but 
applied generally on all dutiable articles imported into the United 
States except those which the Secretary of the Treasury was authorized 
to exempt. The powers exercised by the President and the Secretary 
of the Treasury were not inherent in and to the Executive Branch of 
government, but rather were exercised by and through the authority 
initially delegated by the Congress. See United States v. Yoshida 
International, Inc., 63 CCPA 15, C.A.D. 1160 526 F. 2d 560 (1975). 

In the same manner as any importer seeks an adjudication of the 
proper rate of duty assessed by the customs service on specific mer- 
chandise imported into the United States by the filing of a protest and 
upon denial thereof by a trial on the record before the Customs Court, 
so the plaintiff in the instant proceeding, upon the denial of its protest, 
seeks an adjudication in a trial on the record with respect to its 
liability for the ‘additional duty’? imposed by Presidential Procla- 
mation 4074 on the specific merchandise imported. 


II 


In determining, therefore, whether the merchandise in question 
had been “exported to the United States” before the date and time 
specified in Presidential Proclamation 4074 and within the intendment 
of the exemption provided in Additional Duty Order No. 3, it is 
proper to not only consider the record examined by the Commissioner 
of Customs in making his determination in the within proceedings, 
but also the evidence submitted by way of depositions together with 
the various exhibits presented to this court in connection with this 
proceeding.” 

In February 1971, Heine Bros., Ltd., an English trader in steel, 
offered to sell to La Metallurgie Liegeoise, a Belgian steel trader, a 
quantity of cold rolled steel sheets in coil. Heine Bros., in turn, had 
been offered the steel from Koyo Boeki Co., Ltd., a Japanese steel 
trader, which steel was to be manufactured in Japan by Nippon Steel 
Corp. La Metallurgie Liegeoise was given a period of time to accept 
the offer to purchase the steel from Heine Bros. In the course of 
attempting to secure buyers for the steel which it had the option to 
purchase, La Metallurgie Liegeoise on February 24, 1971 offered to 


2 In support of its motion for summary judgment, the plaintiff offered the depositions of four witnesses: 
Camille Brasseur, the president of La Metallurgie Liegeoise, the Belgian steel trading firm which sold the 
steel involved herein to the plaintiff; Roger Roggeman, the export manager of Neptune, S.A., the interna- 
tional freight forwarder which handled the steel while it remained in Antwerp; and Lothar Gue and Eva 
Houlihan, respectively the sales manager and assistant sales manager of the plaintiff in 1971, the year of 
the subject importations. 
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sell to the plaintiff 2,000 metric tons (m/t) of cold rolled steel sheets 
in coils. On May 5, 1971, presumably after negotiations with respect 
to the total amount of the purchase had been completed, the plaintiff 
sent its order to La Metallurgie for 11,000 m/t of the steel coils. 

The plaintiff’s order specified “Nippon Steel Corp., Japan” as the 
origin of the steel. The total order was subdivided into six different 
order numbers—10555, 10556, 10557, 10558, 10559 and 10562. Each 
order number related to the destination in the United States to which 
the respective designated quantities of steel were to be delivered. 
The merchandise in question in this proceeding relates, however, only 
to order numbers 10555 and 10556. The price for the merchandise 
was specified in United States dollars per m/t and insurance at 115% 
of the sales price in United States dollars was stipulated. The terms 
of the sale were “CIF free out Antwerp.” * The order specified that 
the goods be exported from Japan prior to July 31, 1971. The order 
also required that the merchandise be marked for transshipment to 
designated ports in the United States in accordance with a schedule 
which was attached to the order consisting of a separate and individ- 
ual page for each of the six different order numbers. The respective 
pages dealing with order numbers 10555 and 10556, the merchandise 
in question, indicated at the top of the page that the quantity of steel 
specified therein was intended for transshipment to Toledo, Ohio. 
Each coil of steel included in the respective order numbers was to be 
marked by means of two metal tags. Each tag was to indicate the order 
number, 10555 or 10556, the specification and also the designation 
Antwerp/Alpha. Other distinctive designations such as “Antwerp/ 
Beta” and ‘‘Antwerp/Gamma”’ were specified on each tag for merchan- 
dise destined to other United States ports. The steel coils, a total of 
148, included in order number 10555, were to be further identified 
by means of two red color strokes on each tag; the steel coils, a total 
of 267, included in order number 10556, were to be further identified 
by means of two yellow color strokes on each tag. 

Plaintiff’s agreement with La Metallurgie called for payment by 
means of an irrevocable letter of credit. In accordance therewith, an 
irrevocable and transferable letter of credit was opened on plaintiff’s 
account by the Bank of America in New York on June 10, 1971, 
for the benefit of La Metallurgie Liegeoise. This letter of credit was 
amended on June 18, 1971. The tenor of the credit provided for the 
honoring of La Metallurgie’s time drafts 60 days after the date of 
the bills of lading on Banque de Bruxelles in Liege, Belgium. Further 


3 By said terms, the seller was required to pay the charges for insurance and freight with respect to the mer- 
chandise to the point of destination, Antwerp. Charges for unlading the merchandise from the charter ves- 
sel were to be borne by the purchaser. 
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terms of the letter of credit required that the steel be shipped from 
Japan CIF free out Antwerp; that shipment from Japan occur by 
July 31, 1971; and that the insurance policy or certificate cover all 
risks including war and strikes, riots, and civil commotions in an 
amount equal to 115% of the sales value of the merchandise payable 
in U.S. dollars. 

While negotiating with La Metallurgie Liegeoise for the purchase 
of the steel, the plaintiff was securing purchasers for the same steel 
in the United States. One of these U.S. buyers was Barsteel, a division 
of U.S. Industries. On May 13, 1971, the plaintiff confirmed Barsteel’s 
order for approximately 5,000 m/t of the steel coils divided under 
sales contract numbers 10555 (1,750 m/t) and 10556 (3,000 m/t). 
The confirmation evidences that the steel so purchased by Barsteel 
was similar in both description and amount with that involved in 
the identical order numbers—10555 and 10556—of plaintiff’s contract 
with La Metallurgie. The written agreement with Barsteel did not 
specify Japan as the country of origin of the steel. The deposition of 
Eva Houlihan, however, indicates that Barsteel was informed that 
it was purchasing Japanese steel. 

All shipping arrangements for the merchandise in question from 
Japan to Antwerp were made by Koyo Boeki, the Japanese trader 
and steel exporter. Shipment from Japan to Antwerp was provided 
by charter vessel. Prior to the time of shipment from Japan on July 17, 
1971, the steel was marked in accordance with the instructions contained 
in the schedule attached to plaintiff’s original purchase order with 
La Metallurgie. The bills of lading for the shipment from Japan to 
Antwerp required notification with respect to shipment to be given 
to Neptune, an international freight forwarder in Antwerp. These 
documents contained the order numbers designating the specific mer- 
chandise in question, 10555 and 10556, and also the required designa- 
tion ‘‘Antwerp/Alpha” together with two red color strokes on each tag 
contained in order number 10555, and two yellow color strokes on 
each tag contained in order number 10556. From the testimony ad- 
duced in the depositions, it appears that because the shipment of the 
merchandise in question was made by charter vessel, the bills of lading 
did not indicate thereon that the merchandise was to be transshipped 
to a destination other than Antwerp. 

In the early part of July and prior to the time of the shipment of 
the merchandise in question from Japan, the plaintiff had made formal 
arrangements with Neptune to care for the merchandise as it was 
unladen at the pier in Antwerp, and to supervise the loading of the 
merchandise upon the carrier transporting the merchandise from 
Antwerp to the United States. 





CUSTOMS COURT 55 


Likewise, in early July of 1971 the plaintiff entered into negotia- 
tions with Cast Steamship Company to ship the merchandise in 
question from Antwerp to Toledo, Ohio. It appears that a formal 
agreement between Cast Steamship Company and plaintiff was 
reached on July 26 and July 28, 1971, and by August 9, 1971 all infor- 
mation had been supplied to Cast Steamship Company requisite 
to the shipment of the mechandise in question from Antwerp to 
the United States. The bills of lading which were made out on that 
date corresponded with the information appearing on the bills of 
lading of the charter vessel transporting the merchandise from Japan 
to Antwerp. Direct reference was made on each bill of lading of Cast 
Steamship line to the corresponding bill of lading issued by the 
Japanese charter vessel. 

The merchandise in question was shipped from Japan, as afore- 
referred to, on July 17, 1971 and arrived in Antwerp on or about 
September 4, 1971 where the merchandise was unladen and stored on 
a covered pier in the Antwerp harbor. At plaintiff’s prior instruction 
necessary documentation was supplied by Neptune to Belgian customs 
officials in order to place the merchandise in question in an “‘in- 
transit’? status while in Antwerp. No Belgian customs duties were 
paid on the merchandise. The merchandise did not leave the pier in 
Antwerp harbor from the time it was unladen from the charger vessel 
until it was again laden for transshipment to the United States. Upon 
arrival of the merchandise in question at Antwerp, it bore the required 
markings indicating the respective order numbers 10555 and 10556, 
the specifications, the designation ‘“Antwerp/Alpha” and the respec- 
tive red and yellow color strokes. A small portion of the merchandise 
arrived in a damaged condition. The plaintiff was reimbursed for this 
damage by the insurance required by both its contract with La 
Metallurgie and by the letter of credit issued by the Bank of America. 
A portion of the shipment was repacked and, while on the pier in 
Antwerp, was marked with the additional designation ‘“Toledo/ 
Japan.” The merchandise in question, laden aboard the vessel of the 
Cast Steamship line, departed Antwerp for the United States on or 
about September 25, 1971, arrived at Toledo, Ohio, on or about 
October 10, 1971 and was entered on November 4, 1971. 


Ill 


In the consideration of the issue raised by the cross-motions herein, 
it is recognized that the determination of the Commissioner of Customs 
bears a strong presumption of correctness. See 28 U.S.C. § 2635(a). 
This presumption attaches to each fact essential to his decision. 
United States v. New York Merchandise Co., Inc., 58 CCPA 53, C.A.D. 
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1004, 435 F. 2d 1315 (1970); Novelty Import Co., Inc. v. United States, 

3 CCPA 28, C.A.D. 872 (1966). Upon the plaintiff falls the burden 
of demonstrating by substantial evidence that this determination is 
incorrect. 

In considering the denial of the plaintiff’s protest to the imposition 
of the supplemental duty by the customs service, it is necessary and 
proper that we examine the basis upon which such a determination 
was made. In a letter directed to plaintiff’s counsel under date of 
March 7, 1972, responding to counsel’s contention that the decision 
of the District Director of Customs denying the exemption was 
erroneous,‘ the Commissioner set forth the standard of proof required 
to include the merchandise in question within the duty exemption 
provided in Additional Duty Order No. 3. This letter states in 
pertinent part: 


Your letter cites various cases in which the courts have held 
that merchandise produced in Country A but shipped to the 
United States by way of Country B was, for valuation purposes, 
the product of Country A. However, in this case the country of 
exportation for valuation purposes is not in issue but, rather, the 
question is one of establishing the fact of a legal obligation to 
transship the merchandise in “question to the United States at 
the time it left Japan for purposes of applying the surcharge. * * * 

In the absence of proof that the merchandise was under an 
absolute legal obligation to be transshipped to the United States, 


4 Plaintiff’s counsel argued that the proper standard to determine entitlement to the exemption was the 
country of exportation criteria used for determining appraised value under 19 C.F.R. § 14.3(d) (1971), which 
provided that: 

Merchandise imported from one country, being the growth, production, or manufacture of another 
country, shall be appraised at its value in the principal markets of the country from which it is im- 
mediately imported unless it appears by the invoice, bill of lading, or other evidence that the mer- 
chandise was destined for the United States at the time of original shipment, in which case it shall be 
appraised at its value in the principal markets of the country from which it was originally exported. 

See also United States v. F.W. Hagemann, 39 CCPA 182, C.A.D. 484 (1952); W.R. Zanes & Co. et al. v. United 
States, 40 Cust. Ct. 678, R.D. 9062 (1958). 

Plaintifi’s contention was based upon instructions issued in a telegram, dated September 3, 1971, from the 
Commissioner of Customs to all Regional Commissioners and District Directors of Customs regarding the 
method by which the date of exportation was to be determined. The telegram reads in pertinent part: 

For the purpose of determining the date of exportation under the provisions of Headnote 5(h) subpart 
C of part 2 of the Appendix to TSUS, the rules set forth below shall be followed: 

Where goods are exported from the country of exportation by vessel, and where the vessel lades 
merchandise at 2 or more ports within that country, the date of exportation for each of the shipments 
shall be the date upon which the shipment left the port at which it was laden. However, where a 
vessel lades merchandise and departs from the country of exportation, touches at one or more ports 
in another foreign country or countries, returns to a port in the country of exportation and then 
proceeds to the United States, directly or via other foreign countries, the date of exportation for all 
merchandise laden abroad the vessel in the country of exportation shall be the date upon which the 
vessel last departed that country enroute to the United States. 

“Country of Exportation’’ shall be determined in the manner used to determine the country 
wherein value in its principal markets is used in appraisement under the provisions of section 
14.3(d), Customs Regulations [19 C.F.R. § 14.3(d) (1971).] 


* ce * * * * * 


Plaintiff continues to rely upon this argument in its submission before this court. The defendant stren- 
uously contends that the instructions contained in the September 3, 1971 telegram are not applicable in this 
case. In light of the determination the court makes herein, see in ra, it is unnecessary to resolve this dispute. 
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and could not, under any circumstances, have entered the stream 
of commerce in Belgium or have been transshipped to a country 
other than the United States, we must affirm our prior conclusion 
that, for purposes of the surcharge, the date of exportation to 
the United States was the date on which the goods were shipped 
from Belgium. 


In support of the Commissioner of Customs’ determination and the 
standard used by him in reaching the same, the defendant contends 
that in order for the merchandise in question to be exempt from the 
supplemental duty within the intendment of Additional Duty Order 
No. 3, the evidence and proof must be sufficient to establish: 


(a) at the time of the shipment from Japan on July 17, 1971, the 
steel coils were destined for the United States. 

(b) that no possibility or contingency of their diversion elsewhere 
existed.’ 

The court can neither view the evidence in the light and manner 
urged by the defendant nor accept the construction placed upon 
Additional Duty Order No. 3 by it and the Commissioner of Cus- 
toms. In other contexts, the meaning of the term “export” or “expor- 
tation” has been considered by this court as well as our appellate 
court. In United States v. The Natural Sugar Refining Co., 39 CCPA 
96, C.A.D. 470 (1951), the appellate court in dealing with the allow- 
ance of a drawback stated (at 101): 

An exportation is a severance of goods from the mass of things 
belonging to this country with the intention of uniting them to 
the mass of things belonging to some foreign country. 

See also Swan & Finch Co. v. United States, 190 U.S. 143 (1903); 
Avakian Bros., Inc. v. United States, 41 CCPA 80, C.A.D. 532 (1953) ; 
Nassau Distributing Co., Inc. v. United States, 29 Cust. Ct. 151, C.D. 
1459 (1952). Thus, in construing the meaning of the term “exported,” 
two factors are of paramount importance: first, the act of shipment 
or severance from the country of origin, and second, the intention to 
unite the articles to a mass of goods of another country. 

The conditional language of exemption used by the Secretary of 
the Treasury in Additional Duty Order No. 3—“exported to the 
United States before 12:01 a.m., August 16, 1971’’—falls within this 
well-recognized definition. Accordingly, in the instant proceeding the 
merchandise in question must have been severed from the mass of 


5 At the time of oral argument, defendant’s counsel indicated that the reference by the Commissioner in 
his letter to‘* * * an absolute legal obligation to be transshipped to the United States * * *”’ was not meant 
as a legal standard but as an alternative to and a method of answering plaintiff’s contention that the “‘coun- 
try of exportation” should be applied in determining the entitlement to an exemption. Counsel indicated 
that the applicable standard was whether a contingency of diversion existed at the time the instant mer- 
chandise left Japan. 
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goods of a foreign country (Japan) prior to the effective date of 
Presidential Proclamation 4074. At this point in time, the plaintiff, 
as the American importer, must have had the objective and demon- 
strable intention to next unit this merchandise to the mass of goods 
of the United States. 

The evidence adduced on these cross-motions overwhelmingly 
indicates that at the time the steel coils were shipped from Japan on 
July 17, 1971, and, indeed, long prior thereto, the plaintiff intended 
that they be joined to the mass of goods of the United States and to 
that of no other country. The agreement between plaintiff and La 
Metallurgie Liegeoise for the purchase of the Japanese steel entered 
into on May 5, 1971, and confirmed by the Belgian firm on June 2, 
1971, expressly specified that the merchandise in question was to be 
transshipped through Antwerp, Belgium, to a designated port in the 
United States, Toledo, Ohio. The plaintiff specified in its purchase 
order that each coil involved therein was to be marked with a specific 
order number (10555 or 10556), the designation “Antwerp/Alpha” 
and two color strokes. The foregoing identification was designated to 
facilitate its transshipment to the United States. The purchase 
agreement required that the merchandise in question be shipped from 
Japan no later than July 31, 1971. The provision in the sales agree- 
ment that shipment was to be made “CIF free out Antwerp,” required 
La Metallurgie Liegeoise to cover both the freight and the insurance 
on the shipment of the steel from Japan to Antwerp for the benefit 
of the plaintiff. 

The sale contract between the plaintiff and Barsteel under date of 
May 13, 1971, whereby the plaintiff agreed to sell the rolled steel 
coils to Barsteel, offers further persuasive support of plaintiff’s 
intention at the time the merchandise was exported from Japan 
on July 17, 1971. It is true this contract did not specifically identify 
the steel to be the same steel as purchased by the plaintiff from 
La Metallurgie Liegeoise. Nor was the country of Japan specified 
as the country of origin. However, the order numbers specified in the 
Barsteel sale agreement, 10555 and 10556, were identical with the 
order numbers contained in plaintiff’s purchase contract with La 
Metallurgie Liegeoise. The specifications end amounts of the steel 
under each order number were substantially the same. The testimony 
contained in the depositions of Lothar Gue and Eva Houlihan clearly 
indicates without contradiction that the steel coils which the plaintiff 
was selling to Barsteel were the identical steel coils which plaintiff 
was purchasing contemporaneously from La Metallurgie Liegeoise 
for shipment from Japan to Antwerp for transshipment to Toledo, 
Ohio. 
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The evidence relating to the shipment of the merchandise in ques- 
tion, and particularly with respect to the unlading thereof in Antwerp 
and the subsequent transshipment to the United States, provides 
further corroboration that the plaintiff never deviated in its intention 
to transship the goods to the United States. Prior to the shipment of 
the merchandise in question, the Japanese exporter was instructed 
that ‘““Neptune-Antwerp” be notified upon the shipment of the steel 
coils from Japan. During the first week in July 1971, and prior to the 
exportation of the merchandise in question from Japan, the plaintiff 
negotiated with Neptune with respect to the care and handling of the 
merchandise upon its arrival in Antwerp, and particularly with respect 
to the procurement of an “‘in-transit’’ certificate from Belgian customs 
so as to avoid the assessment of Belgian customs duties. During this 
same period of time, the plaintiff was also engaged in negotiation with 
the Cast Steamship Co. for the transshipment of the merchandise in 
question from Antwerp to Toledo, Ohio. These negotiations were com- 
pleted by the end of July 1971, and by August 9, 1971, the Cast Steam- 
ship Co. advised that it had all the information needed to complete its 
various bills of lading for shipment to Toledo, Ohio. These bills of lading 
again corresponded directly with those covering the initial shipment 
of the merchandise in question from Japan to Antwerp, and expressly 
indicated that the steel which was to be shipped to Toledo was the 
identical steel as that arriving from Japan on the charter vessel S.S. 
MESNA identified by order numbers 10555 and 10556, and bearing 
the designation “Antwerp/Alpha” and the required color strokes. No 
evidence is contained in the entire record that from the time of its 
arrival in Antwerp, Belgium that its status was other than “‘in-transit”’ 
until it was laden on the vessel of the Cast Steanship Co., S.S. 
RAGNHILD, on September 25, 1971. The merchandise remained on 
the same pier in the port of Antwerp and was covered by an “in- 
transit’’ certificate which Neptune as the forwarding agent had pro- 
cured at plaintiff’s direction. No Belgian customs duties were assessed 
or paid. 

From a review of the entire record in this proceeding, the court is 
unable to discern any evidence indicating that at the time the mer- 
chandise in question was shipped from Japan on July 17, 1971, the 
plaintiff had any intention other than to transship the same to the 
United States upon its arrival in Antwerp. On the contrary, the 
evidence indicates without contradiction that at the time the mer- 
chandise was shipped from Japan, the intention of the plaintiff, in 
fact, had ripened into an executory contract to transship the merchan- 
dise in question from Antwerp to the United States, and deliver the 
same to Barsteel at Toledo, Ohio. 
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IV 


The defendant, however, maintains that notwithstanding the sale 
agreement with respect to the merchandise in question entered into 
between the plaintiff and Barsteel prior to the date of its shipment 
from Japan, a significant contingency existed that the merchandise 
might be diverted elsewhere than the intended port of Toledo, Ohio. 
Such a contingency of diversion, the defendant urges, would preclude 
the plaintiff from claiming an exemption from the supplemental duty 
as provided by Additional Duty Order No. 3. 

As evidence of this contingency, the defendant points to the follow- 
ing facts adduced from the record: (1) the bills of lading upon the 
merchandise covering the shipment of the steel by charter vessel 
from Japan to Antwerp did not list the United States as the ultimate 
destination; (2) the plaintiff inspected the merchandise on the pier 
in Antwerp and caused some damaged coils to be repacked; (3) the 
plaintiff paid for the steel purchased from La Metallurgie Liegeoise 
after receiving it in Antwerp. 

In the presentation of this contention, the defendant appears to 
consider a contingency of diversion to be an element of proof separate 
and distinct from the question of plaintiff’s intention to transship 
the merchandise in question to the United States, and, accordingly, 
to be an independent, affirmative legal requirement under Additional 
Duty Order No. 3. It is the opinion of this court that the proof of 
intent of the plaintiff as an importer and the contingency of a diversion 
of the merchandise in question are closely related but not separate 
and individual elements of proof. The presence in the record of evi- 
dentiary facts constituting such a contingency of diversion, as would 
tend to negate the existence of a continuing intention to transship 
the merchandise in question on the part of the plaintiff, is a matter 
which concerns the weight and the sufficiency of all of the evidence 
presented. 

Again, from a close examination of all of the evidence, it appears 
that the facts which have been specifically advanced by the defendant 
as constituting a contingency of diversion do not serve to negate the 
full and continuing intention of the plaintiff to transship the steel 
coils to the United States from the time that they were exported from 
Japan. 

From the exhibits comprising the record in this case, it is clear 
that the bills of lading covering the merchandise in question as it 
was shipped by a charter vessel from Japan to Antwerp did not indicate 
the United States to be the ultimate destination. The designations 
contained thereon were the notations “port of discharge’—‘‘Antwerp.” 
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After the notation ‘‘destination: (if goods to be transshipped at port 
of discharge),” the space provided was blank. The defendant urges 
that the latter omission indicates that the merchandise was not des- 
tined for the United States when it left Japan. 

While the entries on commercial documents such as invoices and 
bills of lading are often the most persuasive evidence of the intention 
of the parties, they are not conclusive with respect thereto. This 
court in other proceedings has received extrinsic evidence which might 
more accurately reflect the nature of the transaction involved. See 
T.M. Duche & Sons, Inc., et al. v. United States, 49 Cust. Ct. 377 R.D. 
10325 (1962); W. R. Zanes & Co. et al. v. United States, supra; United 
States v. Meadows, Wye & Co. (Inc.), 49 Treas. Dec. 959, T.D. 41622 
(Cust. Ct. 1926). 

In the instant proceeding, it appears that the bills of lading covering 
the shipment from Japan to Belgium were prepared in accordance 
with the information given by Heine Bros. to Koyo Boeki, the 
Japanese steel trading company, which company, in turn, transmitted 
such information to the Japanese charter vessel. It is acknowledged 
that neither Koyo Boeki nor the owners of the charter vessel were 
aware that the steel was to be transshipped to the United States from 
Antwerp. However, it, again appears that the evidence serves to 
satisfactorily explain the reason for the absence of the designation of 
the ultimate destination of the merchandise in question on the 
Japanese bills of lading. The initial purchase agreement between the 
plaintiff and La Metallurgie Liegeoise called for neutral markings on 
each steel coil. Neither the name of La Metallurgie nor the plaintiff 
was to be on the steel itself. It was explained in the deposition of 
Camille Brasseur, president of La Metallurgie Liegeoise, that such a 
provision was a matter of “commercial discretion” and that the 
procedure of not disclosing the identity of its purchasers to its sup- 
pliers or others was in the interest of the Belgian firm. It, accordingly, 
would have been impossible for the Japanese trading company or the 
shipper to have included the place of ultimate destination in view of 
their lack of knowledge of the identity of the parties who successively 
had purchased the merchandise in question from Heine Bros. of 
London, England. 

The manner of the shipment of the steel from Japan to Antwerp 
lends a further explanation to the absence of a specific transshipment 
destination on the bills of lading. The Japanese steel trader, Koyo 
Boeki, initially offered the steel to Heine Bros. on the basis of its 
shipment to Antwerp by a charter vessel. It appears that such a mode 
of shipment was designated for the reason that any cargo in excess 
of 2,000 metric tons (m/t) could be shipped in this manner at a lower 
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freight charge than by ordinary ocean freighter (see Defendant’s 
Exhibit F). Accordingly, the vessel was chartered by the Japanese 
seller solely for the voyage from Japan to Antwerp. Heine Bros. 
transmitted the foregoing terms relating to shipment to La Metallurgie 
Liegeoise, which company, in turn, transmitted the same terms to the 
plaintiff. In view of the fact that the shipment of the steel in question 
from Japan to Antwerp was governed by a charter contract, which 
extended no farther than the Belgian city, it would have been anomal- 
ous to have required or expected the ultimate transshipment destina- 
tion to have been included on the bills of lading. 

While the absence of a specific intention on the part of the Japanese 
trading company, Koyo Boeki, to transship the steel to the United 
States might have been significant in other contexts, see United Stats, 
v. Hospitaline, Inc., 50 Cust. Ct. 556, 563-64, A.R.D. 156 (1963), 
(Donlon, J. concurring), in the present proceeding, it is the intention 
of the plaintiff alone which is controlling. The exemption from the 
supplemental duty provided for by Additional Duty Order No. 3 
addresses itself solely to the American importer (plaintiff) by relieving 
the importer from the payment of the duty with respect to merchandise 
“exported to the United States before 12:01 a.m., August 16, 1971.” 
As previously referred to herein, the evidence appears abundant to 
the court that the plaintiff intended the merchandise in question to 
be transshipped from Antwerp to the United States at the time it 
was exported from Japan. The Japanese bills of lading and the absence 
of the designation of the ultimate destination of merchandise in 
question thereon, when viewed in the light of all of the evidence 
adduced in this proceeding, cannot be said to indicate such a con- 
tingency of diversion as to negate the intention of the plaintiff to 
transship the steel coils from Antwerp to the United States. 

The defendant submits that a second contingency of diversion 
existed by virtue of the inspection of the steel by the plaintiff and its 
representatives while it remained on the pier in Antwerp after its 
arrival from Japan. More precisely, the Government argues that the 
mere right of the plaintiff to inspect the steel in Antwerp amounted 
to a substantial possibility that it would be diverted from its intended 
destination to the United States. The evidence, however, would indi- 
cate this contention likewise to be without merit. 

The plaintiff inspected the steel in Antwerp for two distinct pur- 
poses. The first purpose was to ascertain that the merchandise which 
arrived in Antwerp was that which it had contracted to purchase 
from La Metallurgie Liegeoise, and that the steel was marked and 
identified in accordance with the contract specifications. No evidence 
appears in this case that the steel failed to conform to the agreed 
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specifications or that the required designated markings had been 
omitted. It, indeed, would be unusual and contrary to commercial 
practice to construe the right of inspection in order to insure contract 
conformity to constitute such a contingency of diversion as would 
negate the plaintiff’s intention to transship the same to the United 
States. Where, as indicated by the record, the specifications and the 
markings thereon conformed to its agreement with La Metallurgie, 
the plaintiff had no legal right to refuse the acceptance of the 
merchandise. 

The second purpose for the inspection of the merchandise was to 
determine whether any damage had resulted thereto. The defendant 
in referring to the evidence indicating that certain minor damage 
had occurred to some of the merchandise in question has stated that 
the plaintiff, being dissatisfied, contemplated a rejection of the steel 
for this reason. A review of the record does not disclose evidence of 
this character and dces not confirm such a conjectural and inaccurate 
conclusion. Although it is undisputed that the steel coils sustained 
some damage when they arrived in Antwerp, the plaintiff had no 
legal right to reject them for this reason. Plaintiff and La Metallurgie 
in their purchase and sale agreement had embodied the provisions 
therein of a CIF contract, under which the purchaser (plaintiff) 
bore the risk of loss or damage from the time of the lading on board 
the charter vessel at the port of shipment in Japan. Cerro de Pasco 
Copper Corp. v. Knut Knutsen 0.A.S., 94 F. Supp. 60 (S.D.N.Y. 
1950), affd 187 F. 2d 990 (2d Cir. 1951); see generally Williston on 
Sales § 280(c) (rev. ed. 1948); T. Bugan, When Does Title Pass, 
ch. XXI (2d ed. 1951); Llewellyn, CIF Contracts in American Law, 
I, 32 Yale L.J. 711 (1923). The reason for the risk of loss or damage 
falling upon the purchaser (plaintiff) is predicated upon the fact 
that an essential element of a CIF contract is the requirement that 
the seller provide a policy of insurance to the point of destination 
for the benefit of the purchaser. Thus, the plaintiff was protected 
not by a right of rescission or rejection in case the merchandise was 
damaged in whole or in part upon its arrival in Antwerp, but by the 
right of recovery upon the policy of insurance thereon. 

Accordingly, when the plaintiff inspected the merchandise on the 
pier in Antwerp, a claim was made upon the negotiable policy of 
insurance which had protected the plaintiff’s interest in the steel 
on the voyage from Japan to Belgium. The evidence indicates a 
settlement was negotiated which covered the damage and the cost 
of repacking a small number of the steel coils. Had the plaintiff not 
inspected the steel in Antwerp, it would have forfeited any opportu- 
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nity for a recovery based upon the policy insuring the shipment from 
Japan to Antwerp. See Plaintiff’s Exhibit 11. The court, accordingly, 
finds nothing in the inspection of the steel and the resulting insurance 
settlement which in any way negates plaintiff’s intention to transship 
the merchandise to the United States. 

The third contingency of diversion submitted by the defendant 
is contained in defendant’s assertion that the plaintiff paid for the 
steel after its arrival and inspection on the pier in Antwerp. Again, 
an examination of the record and a consideration of the manner and 
form of the payment fail to support such an assertion. 

The plaintiff pursuant to the terms of its agreement with La 
Metallurgie Liegeoise paid for the steel by procuring an irrevocable 
and transferable letter of credit by the Bank of America for the 
benefit of La Metallurgie. This letter of credit was issued cn June 10, 
1971, and amended with the consent of all parties concerned on 
June 18, 1971. The tenor thereof provided for payment of time drafts 
60 days after the date of the Japanese bills of lading, although pres- 
entation, acceptance and discounting of the drafts could be made at 
any time upon the presentation of the required documents. The 
Bank of America expressly agreed to honor all drafts drawn thereon 
and negotiated on or before October 15, 1971. It appears that the 
defendant in its contention concerning payment fails to recognize 
the import of a letter of credit and its legal effect in connection with 
the law of Sales. Article 3 of the Uniform Customs and Practice for 
Documentary Credits (1962 revision), International Chamber of 
Commerce Brochure No. 222, expressly made applicable herein by the 
terms of the letter of credit, defines the concept of irrevocability as 
follows: 

An irrevocable credit is a definite undertaking on the part of 
an issuing bank and constitutes the engagement of that bank to 
the beneficiary or, as the case may be, to the beneficiary and bona 
fide holders of drafts drawn and/or documents presented there- 
under, that the provisions for payment, acceptance or negotiation 
contained in the credit will be duly fulfilled, provided that all 
the terms and conditions of the credit are complied with. 

* * * ES * * * 

Such undertakings can neither be modified nor cancelled 
without the agreementrof all concerned. [Italic added.] 

Thus, the letter of credit procured by the plaintiff formed a con- 
tractual relationship between the Bank of America and the bene- 
ficiary, La Metallurgie. When the beneficiary presented the required 
documents to the issuing or confirming bank, a fact which appears 
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undisputed in this proceeding, it became entitled to the payment of 
its drafts drawn in accordance with the terms of the letter of credit.° 
See, e.g., L. Honnold, Law of Sales and Sales Finaneing, ch. 5, § 5 
(1976); Mead, Documentary Letters of Credit, 22 Colum. L. Rev. 297, 
302-03 (1922). Once the irrevocable letter of credit had been pro- 
cured from the Bank of America, the plaintiff was impotent to uni- 
laterally modify or cancel it. The mere fact that the credit’s tenor— 
“60 days after date of bill of lading on Banque de Bruxelles, Liege, 
Belgium’’—called for time rather than sight drafts by La Metallurgie 
Liegeoise does not alter the essential fact that upon presentation of 
the required documents, the Belgian firm had an absolute legal 
entitlement to the acceptance of its drafts. Accordingly, by customary 
commercial practice the plaintiff, contrary to the contention of the 
defendant, paid for the steel involved in these proceedings at the time 
the letter of credit was established in June of 1971. See generally 
Harfield, Bank Credits and Acceptances (5th ed. 1974). It is worthy 
of note that payment by an irrevocable letter of credit was expressly 
contemplated by the Department of the Treasury in promulgating 
the exemption from the supplemental duty here in issue. See Defend- 
ant’s Exhibit H. 

Admittedly, intent is subjective in character and difficult to ascer- 
tain. Accordingly, in the determination thereof, the court must rely 
on the surrounding facts and circumstances, which, when viewed in 
their entirety, may reflect the state of mind and conscious intention. 
In so doing, a review of the record in this proceeding does not lend 
itself to a construction other than to substantiate the contention of 
the plaintiff. 

The evidence appears to clearly establish that at the time the steel 
was exported from Japan on July 17, 1971, the plaintiff not only 
had the intention to transship the same to the United States, but had 
completed bona fide contractual arrangements for the handling and 
care of the merchandise at Antwerp, Belgium while awaiting trans- 
shipment as well as for the actual sale and disposition of the steel to 
the ultimate purchaser, Barsteel, at Toledo, Ohio. No credible evi- 
dence with respect to the possibility of the diversion of the merchan- 
dise in question to a destination other than the United States is 
contained in the record. Every contractual agreement carries with 
it the inherent possibility of change, substitution, modification or 


6 The confirming bank is located in the home country of the seller, and will both notify the seller of the 
opening of the letter of credit for the seller’s benefit, and will confirm payment of the credit’s amount to 
the seller. Thus, the seller may present the required documents and drafts to the confirming bank in its 
own country instead of being required to forward them to the issuing bank ina foreign land. See L. Honnold, 
Law of Sales and Sales Financing, ch. 5, §5 at 291-95 (1976). In the instant case, the Banque de Bruxelles 
in Liege, Belgium served as the confirming bank. 





66 CUSTOMS. COURT 


non-performance. However, in order to constitute a contingency of 
diversion sufficient to bear on plaintiff’s intent, the possibility of such 
diversion must have a realistic basis in fact and not mere conjecture. 

It is the opinion of the court, therefore, that the plaintiff has sus- 
tained its burden of proof and has established by substantial evidence 
that the merchandise in question herein was ‘exported to the United 
States before 12:01 a.m., August 16, 1971” and that, accordingly, 
said merchandise is exempt from the 10% supplemental duty provided 
by Presidential Proclamation 4074 within the intendment of Addi- 
tional Duty Order No. 3. 

Plaintiff’s motion for summary judgment is, accordingly, granted 
and the cross-motion of the defendant for summary judgment is 
denied. 

Let judgment be entered accordingly. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY, July 13, 1978. 


The appended notices relating to investigations by the United States 
International Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CuHaseEn, 
Commissioner of Customs. 


([TA-201-35] 
Hiegu-CarBon FERROCHROMIUM 
Notice of Investigation and Hearing 


Investigation instituted. Following receipt on June 12, 1978, of a 
resolution of the Committee on Ways and Means of the House of 
Representatives for an investigation pursuant to section 201(b)(1) 
of the Trade Act of 1974 (Trade Act), the United States International 
Trade Commission on June 21, 1978, having determined good cause 
to exist within the meaning of section 201(e) of the Trade Act for a 
reinvestigation within 1 year, instituted such an investigation to 
determine whether high-carbon ferrochromium, provided for in item 
607.31 of the Tariff Schedules of the United States, is being imported 
into the United States in such increased quantities as to be a sub- 
stantial cause of serious injury, or the threat thereof, to the domestic 
industry producing an article like or directly competitive with the 
imported article. 

Investigation to be expedited. It is the intention of the Commission 
to expedite its investigation in this matter and to submit its report 
to the President by September 5, 1978, as requested by the Committee 
on Ways and Means. 
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Hearing and prehearing conference. A public hearing in connection 
with this investigation will be held in Washington, D.C., at 10:00 
a.m., e.d.t., on Tuesday, August 8, 1978, in the Hearing Room, United 
States International Trade Commission Building, 701 E Street, NW. 
All persons shall have the right to appear by counsel or in person, to 
present evidence, and to be heard. Requests to appear at the hearing 
should be filed with the Secretary of the Commission, in writing, at 
his office in Washington, D.C. not later than noon, Thursday, Au- 
gust 3, 1978. 

There will be a prehearing conference in connection with this 
investigation which will be held in Washington, D.C. at 10:00 a.m., 
e.d.t., on Thursday, August 3, 1978, in Room 117, U.S. International 
Trade Commission Building, 701 E Street, NW. 

Kenneth R. Mason, 
Secretary. 
Issued: June 22, 1978 


(AA1921-184) 
PORTLAND HYDRAULIC CEMENT FROM CANADA 
Notice of Investigation and Hearing 


Having received advice from the Department of the Treasury on 
June 23, 1978, that portland hydraulic cement from Canada is being, 
or is likely to be, sold at less than fair value, the United States Inter- 
national Trade Commission on June 29, instituted investigation 
No. AA1921-184 under section 201(a) of the Antidumping Act, 1921, 
as amended (19 U.S.C. 160(a)), to determine whether an induStry 
in the United States is being, or is likely to be injured, or is prevented 
from being established, by reason of the importation of such mer- 
chandise into the United States. For purposes of Treasury’s deter 
mination, the term “portland hydraulic cement” refers to portland 
hydraulic cement, other than white non-staining. 

Hearing. A public hearing in connection with the investigation will 
be held in the Commission’s Hearing Room, United States Inter- 
national Trade Commission Building, 701 E Street, N.W., Washington, 
D.C. 20436, beginning at 10 a.m., e.d.t., on Wednesday, July 26, 
1978. All persons shall have the right to appear in person or by counsel, 
to present evidence and to be heard. Requests to appear at the public 
hearing, or to intervene under the provisions of section 201(d) of 
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the Antidumping Act, 1921, shall be filed with the Secretary of the 
Commission, in writing, not later than noon, Friday, July 21, 1978. 
By order of the Commission. 
KENNETH R. MASON, 
Secretary. 
Issued: June 30, 1978 


In the matter of 
YERTAIN SYNTHETIC Investigation No. 337-TA-50 
GEMSTONES 


CoMMISSION ORDER AND MEMORANDUM OPINION 
Procedural History 


On April 7, 1978, Respondents Paul S. Rogell and Rogell Asso- 
ciates, Inc., (Rogell) filed a motion to substitute Cathay Corp. 
(Cathay) in their place, pursuant to section 210.22(a) and 210.51 of 
the Commission’s Rules of Practice and Procedure! (hereinafter 
‘“Rules”). The complainant in this proceeding, Queensbury Opal 
Co., filed a response in opposition to the motion for substitution.” The 
Commission investigative attorney filed a response supporting the 
motion to substitute. The presiding officer, acting pursuant to sec- 
tions 210.22(a) and 210.51(a)(c) of the Rules,? recommended, by 
order of May 31, 1978,* that Cathay Corp. be added as a party respond- 
ent and that Paul S. Rogell and Rogell Associates also remain as 
party respondents.® 

On May 8, 1978, Complainant, Queensbury Opal Co., filed a motion 
pursuant to section 210.51 of the Commission’s Rules that the two 
foreign respondents, Rudolf and Helmuth May, and Fritz Mohr, be 
terminated as foreign respondents in this investigation. The Com- 
mission investigative attorney filed a response supporting the motion 
to terminate. No parties opposed the motion. The presiding officer, 
acting in conformity with sections 210.51(a)(c) and 210.53 of the 
Rules, concluded that no violation of section 337 of the Tariff Act of 
1930, as amended (hereinafter “section 337’’) 7 exists with respect to 
respondents Rudolf and Helmuth May, and Fritz Mohr, recommended 


119 C.F.R. 210.22(a) and 210.51, 

2 April 17, 1978. 

319 C.F.R. 210.22(a) and 210.51(a) (ce). 

4 See Order Recommending Joinder of Additional Respondents and Termination of Foreign Respondents 
and Denying Termination of Two Domestic Respondents, issued May 31, 1978. 

§ Motion Docket No. 51-1; only the addition of Cathay was certified to the Commission and not the denial 
of the dropping of Rogell. 

6 Motion Docket No. 50-2. 

719 U.S.C. 1337. 
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by order of May 31, 1978,* that Rudolf and Helmuth May, and Fritz 
Mohr, be terminated as foreign respondents. 


Determination and Order 


Having considered (1) Rogell’s motion to substitute Cathay for 
itself as the sole party respondent (Motion docket No. 50-1) and the 
supporting documents therewith, (2) the responses to said motion 
filed by the Complainant and the Commission investigative attorney, 
(3) the transcript of the preliminary conference held on May 1, 1978, 
and (4) the presiding officer’s recommendation of May 31, 1978, 
THE COMMISSION DETERMINES that the complaint is amended 
by adding Cathay Corp. as a party respondent. 

Accordingly, THE COMMISSION GRANTS motion No. 50-1 
AND ORDERS that that complaint is hereby amended by adding 


Cathay Corporation, 95 Morgan Street, Stamford, Connecticut, as a 
party respondent. 


* * * * * * * 


Having considered (1) Complainant, Queensbury Opal Co.’s motion 
to terminate (Motion docket 50-2) the two foreign respondents and 
the supporting documents therewith, (2) the responses to said motion 
filed by the Commission investigative attorney, and (3) the presiding 
officer’s recommendation of May 31, 1978, THE COMMISSION 


DETERMINES that respondents Rudolf and Helmuth May, and 
Fritz Mohr, are not currently in violation of section 337. 

Accordingly, THE COMMISSION GRANTS the motion to 
terminate and ORDERS that Rudolf and Helmuth May, and Fritz 
Mohr, be and hereby are terminated as foreign party respondents to 
the instant investigation. 


Opinion 

Regarding the addition of Cathay as a party respondent, the sup- 
porting papers indicate that Cathay is actively engaged in the subject 
industry. Moreover, Paul S. Rogell, one of the other party respondents, 
is also currently employed as President of Cathay Corporation. 
Further, the record indicates that Cathay now is actively handling 
the gemstones of the type described in complainant’s U.S. Letters 
Patent No. 3,742,731. 

Regarding the termination of Rudolf and Helmuth May, and Fritz 
Mohr, it is noted that Complainant’s motion is unopposed. Moreover, 
letters have been received from these foreign respondents indicating 


8 See Order Recommending Joinder of Additional Respondent and Termination of Foreign Respondents 
and Denying Termination of Two Domestic Respondents, issued May 31, 1978. 
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that they have no connection at all with the synthetic gemstones 
covered by complainant’s U.S. Letters Patent No. 3,742,731. Finally, 
there are assurances in the record to indicate that domestic respondents 
do not import from these two concerns, nor are domestic respondents 
aware that these two concerns export to the United States any of 
the above synthetic gemstones. The Commission has therefore deter- 
mined that Rudolf and Helmuth May, and Fritz Mohr, are not 
presently in violation of section 337 and has granted Complainant’s 
motion that they be terminated as foreign party respondents to the 
instant investigation. 
By order of the Commission: 


Kenneth R. Mason, 
Secretary. 
Issued: June 22, 1978 


[AA1921—Ing.-13] 
METHYL ALCOHOL FROM CANADA 


Notice of Inquiry and Hearing 


The United States International Trade Commission (Commission) 
received advice from the Department of the Treasury (Treasury) on 


June 9, 1978, that, during the course of determining whether to insti- 
tute an investigation with respect to methyl alcohol from Canada 
in accordance with section 201(c) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(c)), Treasury had concluded from the 
information developed during its preliminary investigation that there 
is substantial doubt that an industry in the United States is being 
or is likely to be injured, or is prevented from being established, by 
reason of the importation of this merchandise into the United State.s 
Therefore, the Commission on June 16, 1978, instituted inquiry 
AA1921-Ing.—13, under section 201(c)(2) of that act, to determine 
whether there is no reasonable indication that an industry in the 
United States is being or is likely to be injured, or is prevented from 
being established, by reason of the importation of such merchandise 
into the United States. 
The Treasury advised the Commission as follows: 


Dear Mr. CHAIRMAN: 

In accordance with section 201(c) of the Antidumping Act of 1921, 
as amended, an antidumping investigation is being initiated with 
respect to methyl alcohol from Canada. Pursuant to section 201(c) (2) 
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of the Act, you are hereby advised that the information developed 
during our preliminary investigation has led me to the conclusion 
that there is substantial doubt that an industry in the United States 
is being, or is likely to be, injured by reason of the importation of 
this merchandise into the United States. 

The bases for my determination are summarized in the attached 
copy of the Antidumping Proceeding Notice in this case. Further 
data will be supplied by Treasury. 

Some of the enclosed data is regarded by Treasury to be of a con- 
fidential nature. It is therefore requested that the Commission consider 
all the enclosed information to be for the official use of the ITC only, 
not to be disclosed to others without prior clearance from the Treasury 
Department. 

Sincerely yours, 


Robert H. Mundheim. 


Hearing. A public hearing in connection with the inquiry will be 
held in Washington, D.C., on Monday, June 26, 1978, at 10:00 a.m., 
E.D.T. The hearing will be held in the Hearing Room, United States 
International Trade Commission Building, 701 E Street, N.W., 
Washington, D.C. All parties will be given an opportunity to be 
present, to produce evidence, and to be heard at such hearing. Requests 


to appear at the public hearing should be received in writing in the 
office of the Secretary to the Commission not later than noon Wednes- 
day, June 21, 1978. 

Writien statements. Interested parties may submit statements in 
writing in lieu of, and in addition to, appearance at the public hearing. 
A signed original and nineteen true copies of such statements should 
be submitted. To be assured of their being given due consideration 
by the Commission, such statements should be received not later 
than Thursday, June 22, 1978. 

By order of the Commission. 

Kenneth R. Mason, 
Secretary. 
Issued: June 20, 1978 
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